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Chapter 1
PRELIMINARY STEPS IN REPRESENTING A CLIENT

PAUL G. HAMEL, ESQ. DAVID H. WAXLER, ESQ.
Hamel, Waxler, Allen & Collins, P.C., New Bedford

1.1 PRELIMINARY REMARKS
1.2 INITIAL TELEPHONE CALL
1.2.1 Establishing Intake Procedures

(a) The Do’s

(b) The Don’ts

(c) Before Hanging Up
1.2.2 Saying No: Not Accepting the Case
1.2.3 Saying Maybe
1.3 PRELIMINARY INVESTIGATION
1.3.1 Using an Investigator
1.3.2 Checking for Conflicts of Interest
1.4 EARLY EVALUATION OF THE CASE
1.4.1 "Someone Else’s Fault"
1.4.2 Using a Rating System
1.4.3 Early Evaluation of the Client
1.5 INITIAL MEETING WITH THE CLIENT
1.5.1 Gathering Necessary Information
1.5.2 Explaining Procedure
1.5.3 Forms for the Client to Sign

1.5.4 Handling Questions About the Anticipated Outcome



1.5.5 Instructions to the Client Before Leaving

1.6 SPECIAL CONSIDERATIONS

1.6.1 Motorcycles, Bicycles and Other Wheeled Vehicles
1.7 INITIAL HANDLING AFTER ACCEPTING THE CASE
1.7.1 Submitting the PIP Form

1.7.2 Submitting the Lost Wage Form

1.7.3 Submitting Medical Authorizations

1.7.4 Submitting the Disability Form

1.7.5 Handling Citation and Surcharge Appeals

1.7.6 Sending Letters of Representation to Insurers
1.7.7 Obtaining Accident Reports

1.8 CONCLUSION

EXHIBIT 1A—Sample Letter Declining to Take a Case
EXHIBIT 1B—Sample Client/Case Information Form
EXHIBIT 1C—Contingent Fee Agreement

EXHIBIT 1D—Application for Benefits—PIP Form
EXHIBIT 1E—Wage and Salary Verification Form
EXHIBIT 1F—Patient Authorization Form

EXHIBIT 1G—Employment Disability Form

EXHIBIT 1H—Request for Hospital Report Form

EXHIBIT 11—Letter of Representation

Chapter 2
UNDERSTANDING THE STANDARD MASSACHUSETTS AUTOMOBILE INSURANCE
POLICY

NORMAN J. FINE, ESQ.
Fine & Veznaian, P.C., Boston



2.1 OVERVIEW
2.1.1 Definitions
2.1.2 Coverage Selection
(a) Compulsory Coverage
(b) Optional Coverage
2.2 COMPULSORY INSURANCE (PARTS 1-4)
2.2.1 Part 1: Compulsory Bodily Injury Coverage
2.2.2 Part 2: Personal Injury Protection Coverage
(a) Deductibles and Exclusion
(b) Coordination of Benefit
(c) Lost Wages
2.2.3 Part 3: Uninsurance Coverage
(a) Consent
(b) Old Rules
(c) General
(d) Practical Example
(e) Prompt Notice
(f) Workers’” Compensation Exclusivity Provision
(g) Consent of Owner
(h) Guest Occupants and Uninsurance
2.2.4 Part 4: Property Damage Coverage
2.3 OPTIONAL INSURANCE (PARTS 5-12)
2.3.1 Part 5: Optional Bodily Injury Coverage
(a) Calculating Optional Bodily Injury Coverage

(b) Stacking Sometimes Allowed



(c) Practical Examples
(d) General Coverage Exclusions
2.3.2 Part 6: Medical Payments Coverage
(a) Stacking Sometimes Allowed
(b) General
2.3.3 Part 7: Collision Coverage
2.3.4 Part 8: Limited Collision Coverage
(a) Determining Fault
2.3.5 Part 9: Comprehensive (Fire, Theft and Vandalism) Coverage
2.3.6 Part 10: Substitute Transportation Coverage
2.3.7 Part 11: Towing and Labor Coverage
2.3.8 Part 12: Underinsurance (U2) Coverage
(a) Changes from Fifth to Sixth Editions
(b) Insurer’s Consent to Settle
(c) Workers’ Compensation Exclusivity Provision
2.4 GENERAL PROVISIONS AND EXCLUSIONS
2.4.1 Exclusion 1: "Where You Are Covered"
2.4.2 Exclusion 2: "Our Duty to Defend You and Our Right to Settle"
2.4.3 Exclusion 6: "When You Have More Than One Auto Policy with Us"
2.4 .4 Exclusion 15: "If Two or More Autos Are Insured Under This Policy"
2.4.5 Medical Examination (IME)
2.4.6 Examination of Claimant
2.5 PAYING POLICY LIMITS WITHOUT RELEASE
2.6 "MATERIAL MISREPRESENTATIONS" IN INSURANCE APPLICATION

EXHIBIT 2A—Sixth Edition Policy



EXHIBIT 2B—Massachusetts Mandatory Endorsement—M-0099-S
EXHIBIT 2C Sample Coverage Selections Page

EXHIBIT 2D—Mass. Division of Insurance Bulletin B-90-2

Chapter 3
DEALING WITH INSURANCE COMPANIES

PAMELA MANSON, ESQ.
Beaudry & Manson, P.C., Springfield

3.1 VALUING A CASE
3.1.1 Special Damages
(a) Medical Expenses
(b) Wage Loss
(c) Replacement Services
3.1.2 General Damages
(a) Pain and Suffering
(b) Permanency and Disfigurement
(c) Quality of Life
(d) Future Medical Problems
(e) Vocational Rehabilitation/Counseling
(f) Liability
3.2 INITIAL STAGES OF COMMUNICATION
3.2.1 Reserves
3.2.2 Disclosure of Policy Limits
3.2.3 Documentation of Calls
3.2.4 Settlement Demand
3.3 BEFORE COMMENCEMENT OF SUIT

3.3.1 Demand Letter



(a) Objective Component
(b) Subjective Component
(c) Actual Monetary Demand
3.3.2 Use of Trial Reports
3.3.3 Time Limitation
3.3.4 Settlement Authority
3.3.5 Written Communication
3.3.6 Counsel’s Relationship with Insurer
3.4 AFTER COMMENCEMENT OF SUIT
3.4.1 Direct Contact with Insurer
3.4.2 Use of Formal Discovery
3.4.3 Negotiations with Insurer or Its Counsel
3.4.4 Independent Medical Examination
(a) PIP Insurer Request
(b) Liability Insurer Request
(c) Deciding Whether to Submit to or Refuse an IME
(d) Responding to the IME Report
3.4.5 Subrogation
(a) PIP Claims
(b) Underinsured Motorist Claims
3.5 UNFAIR CLAIMS PRACTICES
3.5.1 Demand Letter
3.5.2 When to Use a Written Demand
3.5.3 Damages

3.6 SETTLEMENT DOCUMENTS



3.6.1 Release Document
3.6.2 Settlement with a Minor
3.6.3 Workers’ Compensation

(a) Insurer’s Statutory Lien

(b) Reduction in Lien
3.6.4 Hospital Liens
3.7 MEDIATION AND ARBITRATION
3.8 INSOLVENT INSURERS
3.8.1 Insolvency Proceedings
3.8.2 Filing the Claim
3.8.3 Claims Covered by the Insolvency Fund
EXHIBIT 3A—Sample Letter of Representation to PIP Insurer
EXHIBIT 3B—Sample Letter of Representation to Liability Insurer
EXHIBIT 3C—Sample Written Demand for Disclosure of Policy Limits
EXHIBIT 3D—Sample Settlement Demand Letter
EXHIBIT 3E—Sample Physician’s Examination Report
EXHIBIT 3F—Sample Written Demand for Relief Pursuant to G.L. c. 93A and G.L. c. 176D
EXHIBIT 3G—Sample Release of All Demands Form
EXHIBIT 3H—Sample Release and Settlement of Claim Form
EXHIBIT 31—Settlement Letter to Client with Authorization to Settle
EXHIBIT 3J—Sample Minor’s Release and Indemnity Agreement
EXHIBIT 3K—Petition for Leave to Settle Pursuant to G.L. c. 152, 15
EXHIBIT 3L—Petition for Approval of Third-Party Settlement
EXHIBIT 3M—Sample Proof of Claim Form

EXHIBIT 3N—Circular Letter to Claim Personnel: Medical Examination



Chapter 4
OUTSIDE DEFENSE COUNSEL: RELATIONSHIP WITH INSURED AND INSURER

PAUL M. MORETTI, ESQ.
Curtin, Murphy & O’Reilly, P.C., Boston

4.1 OBLIGATIONS OF THE INSURED
4.1.1 Honesty
4.1.2 Notice
(a) Prompt Notice Delayed
(b) Knowledge of Claim
(c) Late Notice
(d) Cooperation
4.2 OBLIGATIONS OF THE INSURER
4.2.1 Duty to Defend
(a) Extrinsic Facts
(b) Scope of Duty When Some Claims Not Covered
(c) Breach of Duty to Defend
(d) Obligations of Insured Following Insurer’s Breach
4.2.2 Insurer’s Right to Disclaim Coverage
(a) Reservation of Rights
(b) Nonwaiver Agreements
(c) Estoppel
(d) Seeking Declaratory Relief
4.2.3 Insurer’s Right to Control Defense
4.2.4 Insurer’s Duty to Settle
(a) Insured’s Objections to Settlement

4.2.5 Potential Excess Judgments



(a) Offers of Settlement in Excess of Policy Limits
(b) Insurer’s Duty to Defend After Offering Policy Limits
4.3 OBLIGATIONS OF OUTSIDE DEFENSE COUNSEL
4.3.1 Avoiding Early Missteps
4.3.2 Dual Representation
4.3.3 Satisfying Ethical Obligations
4.3.4 Confidential Information
4.3.5 Discovery
4.3.6 Balancing Competing Interests
4.3.7 Withdrawal from Case
4.4 DEFENSE COUNSEL’S ROLE IN VALUING A CASE FOR SETTLEMENT
4.4.1 Viewpoint in Favor of Outside Counsel’s Nonparticipation
4.4.2 Viewpoint Against Outside Counsel’'s Nonparticipation
(a) Obligation to Evaluate the Merits
(b) Further Arguments Against Nonparticipation
(c) Distinguishing Cases in Support of Nonparticipation
4.4.3 Defense Counsel's Competing Obligations
(a) Practical Considerations
EXHIBIT 4A—Sample Reservation of Rights Letter
EXHIBIT 4B—Nonwaiver Agreement
EXHIBIT 4C—Complaint for Declaratory Judgment
EXHIBIT 4D—Excess Judgment Letter
EXHIBIT 4E—MBA Ethics Opinion No. 1991-5
EXHIBIT 4F—Preliminary Statement of Office of Bar Counsel

EXHIBIT 4G—Letter Concerning Noninvolvement in Coverage Disputes



Chapter 5
CLAIMS AGAINST GOVERNMENTAL DEFENDANTS: CHAPTER 258 ENTITIES, THE MBTA
AND OTHER PUBLIC BODIES

JONATHAN P. FELTNER, ESQ. MARY M. LOGALBO, ESQ.
Massachusetts Bay Transportation Authority (MBTA) Law Department, Boston

5.1 LEGAL DISTINCTIONS AMONG ENTITIES
5.1.1 Chapter 258: Entities Covered by the Tort Claims Act
(a) Evolution of Limited Tort Exposure
(b) Scope of Entities Covered
5.1.2 Independent Body Politics: Authorities and Regional Transportation Agencies
(a) Distinguishing Characteristics
(b) Special Laws
5.1.3 Affiliated Private Defendants
5.2 THE PROCEDURAL THICKET: <NPRESERVING THE MERITS
5.2.1 Idiosyncrasies of Chapter 258 Claims
(a) Limitations of Damages
(b) Presentment
(c) Statute of Limitations
(d) Where to File
5.2.2 Procedural Aspects of Claims Against Independent Body Politics
5.3 UNIQUE SUBSTANTIVE LAW ASPECTS OF CHAPTER 258
5.3.1 Governmental Immunity
(a) Discretionary Function Exemption
(b) Intentional Torts Exemption
5.3.2 Public Duty Rule

5.3.3 Other Applicable Doctrines



5.4 DEFECTS IN PUBLIC WAY CASES
5.4.1 Limitations of Damages
5.4.2 Exclusive Remedy
5.4.3 Notice Requirement
5.4.4 Sole Cause Rule
5.4.5 Other Applicable Doctrines
5.5 PRACTICAL ASPECTS
5.5.1 Prelitigation Activities
(a) Internal Reporting
(b) Initiating Contact
(c) Exchanging Information
5.5.2 Commencing Suit
(a) Selecting the Right Defendant
5.5.3 Discovery Considerations
5.5.4 Trial Considerations
5.5.5 Settlement Considerations
(a) Authority, Approval and Payment
(b) Facilitating Settlement
EXHIBIT 5A—Sample Presentment Letter
EXHIBIT 5B—Sample MBTA Incident Report Form
EXHIBIT 5C—Sample Letter of Representation
EXHIBIT 5D—Sample Defect in Way Notice

EXHIBIT 5E—Sample Certificate of Public Way

Chapter 6
LIQUOR LIABILITY AND OTHER SPECIAL ISSUES



MICHAEL K. GILLIS, ESQ.
Gillis & Bikofsky, P.C., Newton

6.1 COMMERCIAL ESTABLISHMENTS: SERVICE AND SALE OF ALCOHOLIC BEVERAGES
6.1.1 Statute Prohibiting Serving Visibly Intoxicated Patrons
(a) Violation of Statute as Evidence of Negligent Serving
(b) High Standard of Proof
6.1.2 Common Law Approach: Cimino and Progeny
(a) Extension of Dramshop Liability
(b) Proving Actual Negligence
(c) Plaintiff's Significant Burden of Proof
(d) Procedural Requirements for Dramshop Actions
(e) Duty of Care to Provide Adequate Security
(f) Which Defendant Owes a Duty of Care?
(g) Dramshop Insurance Issues
(h) Selling Alcohol to Minors
6.1.3 Proving the Liquor Liability Case
(a) Importance of a Thorough Investigation
(b) Proving Negligent Overserving
(c) Understanding Blood Alcohol Content
(d) Using an Expert
6.2 SOCIAL HOST LIABILITY
6.2.1 Host's Duty to Prevent Overserving
6.2.2 Recent Developments Limiting Social Host Liability
(a) Provision of Alcohol Factor
(b) Guest’s Injuries from Own Intoxication

(c) Employer-Host Liability at Company Outings



(d) Visibly Intoxicated Underage Guests
6.2.3 Importance of Control over Alcohol Factor
6.2.4 Homeowner’s Insurance and Social Host Actions
6.3 CHARITABLE ORGANIZATIONS’ LIABILITY AND SERVING ALCOHOL
6.3.1 Limited Tort Exposure
(a) Is the Organization a Charity?
6.3.2 Activity Must Be "Within the Scope" of Charitable Purpose
6.3.3 Immunity Limited to Organization, Not All Officers
6.4 OTHER LITIGATION CONSIDERATIONS
6.4.1 Immunity
6.4.2 Releasing the Drunk Driver
6.4.3 Automobile Products Liability Actions
(a) Investigation and Experts in Drunk Driving Cases
(b) Crashworthiness as Another Means of Recovery
(c) Strict Products Liability
(d) No Federal Preemption
6.4.4 Nonresident Defendants
(a) Jurisdiction
(b) Service of Process
6.4.5 Tax Issues
EXHIBIT 6A—Chart of Blood Alcohol Content Comparison

EXHIBIT 6B—Tax Issues and Personal Injury Litigation

Chapter 7
ACCIDENT RECONSTRUCTION

GERARD D. MURPHY
Assistant Secretary of Public Safety, Executive Office of Public Safety



7.1 ELEMENTS OF RECONSTRUCTION
7.2 ANALYZING COST VERSUS BENEFIT OF RECONSTRUCTION SERVICES
7.3 SELECTING A RECONSTRUCTION SPECIALIST
7.3.1 Counsel’s Relationship with the Reconstructionist
7.4 INITIATING RECONSTRUCTION
7.5 EXAMINING THE PHYSICAL EVIDENCE
7.6 COLLECTING FACTUAL EVIDENCE
7.6.1 Eyewitness Testimony
7.6.2 Statements of Eyewitnesses and Parties
(a) Statements Taken by Police
(b) Statements Taken by Private Investigators
(c) Answers to Interrogatories
(d) Deposition Testimony
7.6.3 Weather and Road Conditions
7.6.4 Lighting Conditions
7.6.5 Driving Histories
7.6.6 Traffic Signs and Signals
7.7 USING DEMONSTRATIVE EVIDENCE
7.7.1 Diagrams and Charts
7.7.2 Photographs and Videotape
7.7.3 Videotape Reenactments
7.7.4 Computer Simulations and Reenactments
7.7.5 Three-Dimensional Models
7.8 PULLING THE CASE TOGETHER FOR TRIAL

7.9 OVERVIEW OF SELECTED TYPES OF ACCIDENTS



7.9.1 Tractor-Trailer Underride Accidents

7.9.2 Pedestrian Accidents

7.9.3 Accidents Involving Two Vehicles at an Intersection

7.9.4 Low-Speed Impact Cars

7.10 ACCIDENT RECONSTRUCTION EXPERT CHECKLIST
EXHIBIT 7A—Sample Scale Diagrams

EXHIBIT 7B—Sample Weather Records

EXHIBIT 7C—Sample Time and Distance Charts

EXHIBIT 7D—Photographs of Tractor-Trailer Underride Accident

EXHIBIT 7E—Pedestrian Dynamics lllustration

Chapter 8
MEDICAL ISSUES

R. MARC KANTROWITZ, ESQ. (1994)
TIMOTHY E. MAGUIRE (1994)

Galvin & Kantrowitz, P.A., Brighton
RICHARD I. ZISSON, ESQ. (1994)
Zisson & Veara, Wellesley and Dennis

8.1 OBTAINING MEDICAL INFORMATION FROM THE CLIENT
8.1.1 Initial Areas of Inquiry
8.1.2 Documenting Injuries
8.1.3 Executing Medical Releases
8.2 OBTAINING INFORMATION FROM MEDICAL PROVIDERS
8.2.1 Letter and Release Form
8.2.2 Reimbursement of Costs
8.2.3 Medical Narrative
(a) Timing

(b) Contents



8.2.4 Additional Resources
8.3 DECIPHERING THE RECORDS AND REPORTS
8.3.1 "Breaking the Code"
8.3.2 Objective Versus Subjective Injuries

(a) Soft Tissue Injuries
8.3.3 Degenerative Disease Versus Traumatic Condition
8.3.4 Exacerbation of Preexisting Injuries
8.3.5 Subsequent Injuries
8.4 BRINGING MEDICAL EVIDENCE BEFORE THE JUDGE OR JURY
8.4.1 Live Testimony
8.4.2 Audiovisual Depositions
8.4.3 Hospital Records
8.4.4 Medical Bills

(a) Procedure Under Section 79G
EXHIBIT 8A—Sample Client Instruction Letter
EXHIBIT 8B—Sample Medical Authorization
EXHIBIT 8C—Sample Letter Requesting Medical Records
EXHIBIT 8D—Sample Letter Requesting Narrative Report
EXHIBIT 8E—Additional Resources
EXHIBIT 8F—Composite Glossary of Common Medical Terms
EXHIBIT 8G—Sample Orthopedist's Report
EXHIBIT 8H—Sample Chiropractor’s Report
EXHIBIT 8l—Sample Neurologist's Report
EXHIBIT 8J—Sample Neurosurgeon’s Report

EXHIBIT 8K—Sample Physical Therapist’s Report



EXHIBIT 8L—Sample Magnetic Resonance Imaging (MRI) Reports
EXHIBIT 8M—Sample CT Scan Reports

EXHIBIT 8N—Sample Myelogram Report

EXHIBIT 80—Sample EMG/Nerve Conduction Report

EXHIBIT 8P—lllustration of Spine

EXHIBIT 8Q—Estimates of Average Ranges of Motion

EXHIBIT 8R—Common Medical Symbols and Abbreviations

EXHIBIT 8S—Sample Medical Record Certification (G.L. ¢. 233, 79G)

EXHIBIT 8T—Sample Medical Bill Certification (G.L. c. 233, 79G)

Chapter 9
UTILIZING EXPERTS IN LITIGATION

CAROL A. KELLY, ESQ.
Martin, Magnuson, McCarthy & Kenney, Boston

9.1 THE ROLE OF EXPERT WITNESSES

9.2 LIABILITY ISSUES

9.2.1 Accident Reconstruction Experts

9.2.2 Toxicologists and Other Medical Experts

9.2.3 Weather Experts

9.3 DAMAGE ISSUES

9.3.1 Medical Experts
(a) Treating Physicians, Physical Therapists and Other Health Care Providers
(b) Medical Experts Retained Specifically for Litigation Purposes

9.3.2 Medical Economists

9.3.3 Vocational Rehabilitation Specialists

9.4 IDENTIFYING, SELECTING AND RETAINING EXPERT WITNESSES

9.4.1 Fact Witnesses as Experts



9.4.2 Locating Potential Expert Witnesses
9.4.3 Considering Potential Vulnerabilities
9.4.4 Expert Witness Fees
9.5 PRETRIAL DISCOVERY
9.5.1 Interrogatory Answers and Pretrial Submissions
(a) Supplementation
(b) Timeliness
(c) Specificity
(d) Seeking Compliance
9.5.2 Submitting Expert Reports Under G.L. c. 233, 79G
9.5.3 Pretrial Depositions
9.5.4 Checklist for Discovery Deposition Inquiries of an Expert Witness
9.5.5 Videotape Depositions for Use at Trial
9.6 EXPERT TESTIMONY AT TRIAL
9.6.1 Establishing Qualifications
(a) Area of Expertise
(b) Jury’s Evaluation of Qualifications
(c) Checklist for Qualifying an Expert
9.6.2 Laying a Foundation and Eliciting Opinions
(a) Hypothetical Questioning
(b) General Acceptance in Particular Field
9.6.3 Cross-Examination
EXHIBIT 9A—Motion of Defendant to Compel Physical Examination

EXHIBIT 9B—Proposed Form of Order



Chapter 10
DAMAGES

CATHERINE M. KUZMISKI, ESQ.
Wynn & Wynn, P.C., Raynham

10.1 STATUTORY THRESHOLD REQUIREMENTS
10.1.1 Limitation on Governmental Liability
10.2 ELEMENTS OF DAMAGES
10.2.1 Medical Expenses
(a) Bills and Records
(b) Admissibility and Proof of Reasonableness
10.2.2 Impairment of Earning Capacity
10.2.3 Pain and Suffering
(a) Actual Physical Injury
(b) Documenting Physical Disability
10.2.4 Aggravation of Preexisting Conditions
(a) Instructing the Jury
(b) Excluding Evidence
10.2.5 Negligent Medical Treatment
10.2.6 Loss of Consortium
(a) Spousal Claim
(b) Parental Claim
(c) Child’s Claim
10.2.7 Wrongful Death
10.2.8 Emotional Distress
10.3 FACTORS LIMITING OR ENHANCING RECOVERY
10.3.1 Mitigation

10.3.2 Collateral Sources



10.3.3 Comparative Negligence

(a) Seat Belt Defense
10.3.4 Medical Liens
10.3.5 Workers’ Compensation Liens
10.4 REVIEW OF DAMAGES AWARD
10.4.1 Personal Injury Protection Reduction
10.4.2 Settlement by Joint Tortfeasor
10.4.3 Additur and Remittitur
10.4.4 Interest
10.5 CONCLUSION
EXHIBIT 10A—Letter of Intent to Offer Pursuant to G.L. c. 233, 79G
EXHIBIT 10B—Affidavit and Certificate Pursuant to G.L. c. 233, 79G
EXHIBIT 10C—Request to Physician to Certify Bill, Report
EXHIBIT 10D—Sample Certified Medical Bill
EXHIBIT 10E—Request for Wage Verification and Authorization
EXHIBIT 10F—Jury Instruction: Wrongful Death of Homemaker
EXHIBIT 10G—Outline for Deposition of Expert Medical Witness
EXHIBIT 10H—Certified Copy of Life Table
EXHIBIT 10l—Request for Medical Narrative
EXHIBIT 10J—Sample Jury Instruction: Aggravation of Preexisting Injury
EXHIBIT 10K—Motion in Limine to Exclude Evidence of Prior Injuries
EXHIBIT 10L—Complaint for Wrongful Death
EXHIBIT 10M—Sample Jury Instruction: Failure of Plaintiff to Undergo Operation

EXHIBIT 10N—Notice of Hospital Lien Under G.L. c. 111, 70B 10-53



Chapter 11
PLAINTIFF FILES SUIT

PHILIP N. BEAUREGARD, ESQ. (1994)
RICHARD E. BURKE, JR., ESQ. (1994)
Beauregard & Burke, New Bedford

11.1 BEFORE FILING
11.2 DRAFTING THE COMPLAINT
11.2.1 Whom to Sue
(a) Identifying the Tortfeasor
(b) Multiple Tortfeasors
(c) Negative Entrustment
(d) Owner of Vehicle as Defendant
11.2.2 What to Sue For
11.2.3 Jury Demand
11.2.4 Cover Sheet and Statement of Damages
11.2.5 Anticipating and Responding to Counterclaims
11.2.6 Amending Pleadings
11.3 WHERE TO FILE SUIT
11.3.1 U.S. District Court for Massachusetts
11.3.2 Massachusetts District or Superior Court
(a) District Courts Other than in Middlesex and Norfolk Counties
(b) District Courts in Middlesex and Norfolk Counties
(c) Superior Courts Other than in Middlesex and Norfolk Counties
(d) Superior Courts in Middlesex and Norfolk Counties
11.3.3 Venue
(a) Superior Court

(b) District Court



(c) Special Venue Rules
11.3.4 Injuries in Foreign Jurisdictions
(a) Personal Jurisdiction
(b) Admission to Practice in Foreign Jurisdictions
(c) Conflict of Laws Issues
11.4 WHEN TO FILE SUIT
11.4.1 Statutes of Limitations
11.4.2 Other Timing Considerations
11.5 INSUFFICIENT INSURANCE
11.5.1 Attachments
11.5.2 Workers’ Compensation
11.5.3 Trustee Process
11.6 INTERACTING WITH OPPOSING COUNSEL
11.7 PRETRIAL DISCOVERY
11.7.1 Document Requests
11.7.2 Depositions
11.7.3 Expert Witnesses
11.7 .4 Out-of-State Depositions
11.7.5 Interrogatories
11.7.6 Criminal Records
11.7.7 Requests for Admission
11.8 PRETRIAL MOTIONS INCLUDING SUMMARY JUDGMENT
11.9 CONCLUSION
EXHIBIT 11A—Sample Complaint

EXHIBIT 11B—Sample Cover Sheet (Superior Court)



EXHIBIT 11C—Sample Cover Sheet (U.S. District Court)

EXHIBIT 11D—Sample Statement of Damages (District Court)
EXHIBIT 11E—Letter to Client After Suit Is Filed

EXHIBIT 11F—Sample Motion for Ex Parte Real Estate Attachment
EXHIBIT 11G—Sample Affidavit in Support of Ex Parte Attachment
EXHIBIT 11H—Sample Plaintiffs Request for Documents

EXHIBIT 111—Sample Notice of Taking Deposition (Rule 30)
EXHIBIT 11J—Sample Notice of Taking Deposition of a Corporation (Rule 30(b)(6))
EXHIBIT 11K—Sample Plaintiff's Interrogatories

EXHIBIT 11L—Sample Plaintiff's Interrogatories

EXHIBIT 11M—PIlaintiff's Motion for Defendant’s Criminal Record

EXHIBIT 11N—PIlaintiff’'s Request for Admission

Chapter 12
DEFENDANT’S RESPONSE

JOSEPH A. SECKLER, ESQ.
Morrison, Mahoney & Miller, Worcester

12.1 THRESHOLD ISSUES/MOTION TO DISMISS
12.1.1 Personal Jurisdiction

12.1.2 Subject Matter Jurisdiction

12.1.3 Improper Venue

12.1.4 Insufficiency of Process or Service

12.2 ANSWERING THE COMPLAINT

12.2.1 Affirmative Defenses

12.2.2 Threshold for Recovery

12.2.3 Jury Claim

12.3 REMOVAL



12.4 ADDITIONAL PLEADINGS AND PARTIES
12.4.1 Counterclaims
12.4.2 Cross-Claims
12.4.3 Third-Party Claims
12.4.4 Amendments
12.5 CONDUCTING PRETRIAL DISCOVERY
12.5.1 Interrogatories
(a) Content
(b) When to Serve
(c) Interrogatories to Codefendant
(d) Responding to Interrogatories
12.5.2 Request for Production of Documents
12.5.3 Physical and Mental Examinations
12.5.4 Request for Admissions
12.5.5 Depositions
(a) Timing
(b) Purpose
(c) Audiovisual Depositions
(d) Keeper of the Records Depositions
(e) Defendant’s Deposition
(f) Certification of Records
12.5.6 Failure to Comply with Discovery
12.6 INVESTIGATION
12.7 USE OF EXPERTS

12.8 PERSONAL INJURY PROTECTION DISPUTES



EXHIBIT 12A—Sample Acknowledgment Letter to Client

EXHIBIT 12B—Sample Tracking Order

EXHIBIT 12C—Sample Answer to Complaint

EXHIBIT 12D—Motion to Remove to Superior Court

EXHIBIT 12E—Affidavit Regarding Motor Vehicle Liability

EXHIBIT 12F—Cross-Claim

EXHIBIT 12G—Third-Party Complaint

EXHIBIT 12H—Defendant’s Interrogatories to Plaintiff

EXHIBIT 121—Defendant’s Interrogatories to Codefendant

EXHIBIT 12J—Request for Documents to Plaintiff

EXHIBIT 12K—Authorization for Medical Records and Reports
EXHIBIT 12L—Authorization for Wage and Salary Information

EXHIBIT 12M—Request for Documents to Codefendant

EXHIBIT 12N—Notice of Taking Deposition

EXHIBIT 120—Deposition Subpoena: Duces Tecum

EXHIBIT 12P—Cover Letter to Plaintiff's Attorney for Notice to Offer Medical Report
EXHIBIT 12Q—Cover Letter to Court for Notice to Offer Medical Report
EXHIBIT 12R—Notice of Intention to Offer Medical Report

EXHIBIT 12S—Affidavit of Counsel

Chapter 13
ALTERNATIVE DISPUTE RESOLUTION

PAUL G. GARRITY, ESQ. (1994)
ADR Solutions, Boston

13.1 ADR GENERALLY
13.1.1 Appropriateness of ADR

13.1.2 Advantages of ADR



13.1.3 When to Go to Court

13.2 CHOICE OF ADR PROVIDERS

13.2.1 Cost

13.2.2 Expertise

13.2.3 Availability

13.2.4 Locating the Right Provider

13.3 WHEN TO USE ADR

13.4 ADR OPTIONS

13.4.1 Mediation

13.4.2 Arbitration
(a) High/Low Arbitration

13.4.3 Case Evaluation

13.4.4 Summary Jury Trial (Minitrial)

13.4.5 Mediation/Arbitration

13.5 PREPARING FOR ADR

13.5.1 Effective Mediation

13.5.2 Effective Arbitration
(a) The Uniform Arbitration Act
(b) Arbitrator's Own Rules
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