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VOLUME I 

Chapter 1  
GENERAL INSTRUCTIONS 

Taken in part from MCLE’s Model Jury Instructions for Use in the District Court (rev. ed. 1995) 
and reworked by the Hon. Elizabeth Butler 

§ 1.1 FUNCTION OF THE JUDGE 

§ 1.1.1 Supplemental Instructions 

(a) Jury Must Follow Law 
 
(b) Where Some Issues Require Lengthy Explanation  

§ 1.2 FUNCTION OF COUNSEL 

§ 1.3 FUNCTION OF THE JURY 

§ 1.4 REPRIMAND OF COUNSEL 

§ 1.5 LENGTHY BENCH OR LOBBY CONFERENCES 

§ 1.6 SEPARATION OF THE JURY 

§ 1.7 NOTE TAKING BY JURORS 

§ 1.8 WHAT IS EVIDENCE; STIPULATIONS; JUDICIAL NOTICE 

§ 1.8.1 Supplemental Instructions 

(a) Stipulations of Fact 
 
(b) Stipulated Testimony 
 
(c) Depositions  

§ 1.8.2 Direct and Circumstantial Evidence 

(a) Supplemental Instruction 

§ 1.9 INFERENCES 

§ 1.9.1 Supplemental Instructions 



(a) Example 
 
(b) Alternate Example  

§ 1.10 EXCLUDED QUESTION 

§ 1.11 CREDIBILITY OF WITNESSES 

§ 1.11.1 Supplemental Instructions 

(a) Jurors’ Common Sense 
 
(b) Interested Witnesses 
 
(c) Number of Witnesses 
 
(d) Discrepancies in Testimony  

§ 1.12 IMPEACHMENT BY PRIOR INCONSISTENT STATEMENT 

§ 1.13 REHABILITATION BY PRIOR CONSISTENT STATEMENT 

§ 1.14 IMPEACHMENT BY CONVICTION OF A CRIME 

§ 1.14.1 Witness 

§ 1.14.2 Supplemental Instruction 

(a) Crimes Involving Dishonesty 

§ 1.15 REDUCING AND SENDING OUT THE JURY 

§ 1.16 BEFORE SUPPLEMENTAL INSTRUCTIONS 

§ 1.17 AFTER SUPPLEMENTAL INSTRUCTIONS 

§ 1.17.1 Supplemental Instructions 

(a) Prejudice  
 
(b) Sympathy  
 
(c) Judge’s Questions  

§ 1.18 BURDEN OF PROOF 

§ 1.19 Burden of Proof—Alternate Charge 

  
 
Chapter 2  
PERSONAL INJURY 



PAUL R. SUGARMAN, ESQ.  
VALERIE A. Yarashus, ESQ.  
Sugarman & Sugarman, Boston  

§ 2.1 NEGLIGENCE 

§ 2.1.1 Duty 

§ 2.1.2 Definition of Negligence 

§ 2.1.3 Breach 

§ 2.1.4 Reasonable Care Varies with Circumstances 

§ 2.1.5 Duty to Warn 

§ 2.1.6 Compare Defendant’s Conduct to a Reasonable Person 

§ 2.1.7 Agency 

§ 2.1.8 Causation 

(a) Substantial Factor—Elaboration 
 
(b) Foreseeability—Elaboration  

§ 2.1.9 Intervening/Superceding Cause 

§ 2.1.10 Res Ipsa Loquitur 

§ 2.1.11 Comparative Negligence 

§ 2.1.12 Standard of Care—Children 

§ 2.1.13 Damages 

(a) Mitigation of Damages 
 
(b) Pain and Suffering 
 
(c) Medical Expenses 
 
(d) Loss of Earning Capacity 
 
(e) Calculating Total Damages  

§ 2.1.14 Loss of Consortium 

(a) Loss of Consortium–Spouse 
 
(b) Loss of Consortium—Child 
 



(c) Loss of Consortium—Unborn Nonviable Child 
 
(d) Loss of Consortium—Disabled Adult 
 
(e) Loss of Consortium—Parent 
 
(f) Loss of Consortium—Parent of Dependent Adult Child  

§ 2.2 MOTOR VEHICLE JURY INSTRUCTIONS 

§ 2.2.1 Operator of a Motor Vehicle 

(a) Standard of Care 
 
(b) Alternate Standard of Care  

§ 2.2.2 Violation of Motor Vehicle Laws 

§ 2.2.3 Passenger 

§ 2.2.4 Pedestrian 

§ 2.2.5 Defects in Motor Vehicle 

§ 2.2.6 Liability of Registered Owner of Motor Vehicle 

§ 2.2.7 Negligent Entrustment 

§ 2.3 LIABILITY OF A LAND OWNER OR OCCUPIER 

§ 2.3.1 Standard of Care 

§ 2.3.2 Duty to Prevent Harm by a Third Party 

§ 2.3.3 Duty to Warn 

(a) Duty of Reasonable Care 

§ 2.3.4 Standard of Care—Landlord 

§ 2.3.5 Duty Owed to a Child Trespasser 

§ 2.3.6 Duty Owed to an Adult Trespasser 

§ 2.3.7 Duty Owed to Trespasser Helplessly Trapped 

§ 2.3.8 Slip and Fall on a Foreign Substance 

§ 2.3.9 Snow and Ice 

§ 2.3.10 Standard of Care—Recreational Use 



EXHIBIT 2A—Sample Comparative Negligence Verdict Form 

  
 
Chapter 3  
WRONGFUL DEATH 

PAUL R. SUGARMAN, ESQ.  
VALERIE A. YARASHUS, ESQ.  
Sugarman & Sugarman, Boston  

§ 3.1 WRONGFUL DEATH JURY INSTRUCTIONS 

§ 3.1.1 Preliminary Instruction—Wrongful Death Statute 

§ 3.1.2 Standard of Proof 

§ 3.1.3 Negligence 

§ 3.1.4 Causation 

§ 3.1.5 Compensatory Damages—Death 

§ 3.1.6 Fair Monetary Value of the Decedent to the Beneficiaries 

§ 3.1.7 Net Income 

§ 3.1.8 Loss of Services 

§ 3.1.9 Burial and Funeral Expenses 

§ 3.1.10 Medical Expenses 

§ 3.1.11 Lost Earning Capacity Prior to Death 

§ 3.1.12 Conscious Pain and Suffering 

§ 3.1.13 Allocation of Damages 

§ 3.1.14 Comparative Negligence 

§ 3.1.15 Malicious, Willful, Wanton and Reckless Conduct— Punitive Damages 

§ 3.1.16 Gross Negligence—Punitive Damages 

EXHIBIT 3A—Sample Special Verdict Form— Wrongful Death 

  
 
Chapter 4  
MEDICAL MALPRACTICE 



MICHAEL R. MOSHER, ESQ.  
Mirick, O’Connell, DeMallie & Lougee, LLP, Worcester  

§ 4.1 DEFINITION OF MEDICAL MALPRACTICE 

§ 4.2 DOCTOR-PATIENT RELATIONSHIP 

§ 4.3 ELEMENTS OF MALPRACTICE 

§ 4.3.1 Standard of Care 

§ 4.3.2 Breach of Duty of Care 

(a) Admissions 

§ 4.3.3 Causation 

(a) Negligence of Subsequent Treating Physician 
 
(b) Medical Reports  

§ 4.3.4 Damages 

§ 4.4 MITIGATION OF DAMAGES 

§ 4.5 HOW TO ITEMIZE AN AWARD OF DAMAGES 

§ 4.6 SPECIAL JURY VERDICT INSTRUCTION (ALTERNATE INSTRUCTION) 

§ 4.7 SPECIFIC ELEMENTS OF DAMAGES 

§ 4.7.1 Medical Expenses 

(a) Medical Bills 

§ 4.7.2 Loss of Earning Capacity 

§ 4.7.3 Pain and Suffering, Loss of Companionship, Embarrassment and Other Items of General 
Damages 

§ 4.7.4 Loss of Consortium 

§ 4.8 WRONGFUL BIRTH—DAMAGES 

§ 4.9 WRONGFUL CONCEPTION OR WRONGFUL PREGNANCY—DAMAGES 

§ 4.10 EXPERT TESTIMONY 

§ 4.11 MEDICAL PUBLICATIONS 

§ 4.12 INFORMED CONSENT 



§ 4.13 WHEN INFORMED CONSENT IS NOT NECESSARY 

§ 4.13.1 Emergency Treatment or Operation 

§ 4.14 PUBLIC EMPLOYEE IMMUNITY PURSUANT TO THE MASSACHUSETTS TORT 
CLAIMS ACT, G.L. c. 258 

§ 4.14.1 General Principles 

§ 4.14.2 Independent Judgment 

§ 4.15 MANAGED CARE LIABILITY 

§ 4.16 SPECIAL NOTES 

§ 4.16.1 Statutory Liability Exemptions 

EXHIBIT 4A—Special Jury Verdict Form 

  
 
Chapter 5  
EMPLOYMENT DISCRIMINATION 

JODY L. NEWMAN, ESQ.  
Dwyer & Collora, LLP, Boston  
JOSEPH D. LIPCHITZ, ESQ. 

§ 5.1 INTRODUCTION 

§ 5.2 LIABILITY 

§ 5.2.1 Plaintiff’s Burden of Proof 

§ 5.2.2 Elements of G.L. c. 151B in General 

§ 5.2.3 Intent 

(a) Direct Evidence 
 
(b) Circumstantial Evidence 
 
(c) Business Judgment 
 
(d) Mixed Motive  

§ 5.2.4 Elements of Handicap Discrimination 

(a) Definition of a Handicapped Person 
 
(b) Definition of a Qualified Handicapped Person 
 



(c) Essential Functions 
 
(d) Reasonable Accommodation 
 
(e) Undue Hardship  

§ 5.2.5 Elements of Sexual Harassment 

(a) Elements of Quid Pro Quo Harassment 
 
(b) Hostile Work Environment Elements  

§ 5.2.6 Age Discrimination and Protected Class Status 

§ 5.2.7 Retaliation 

(a) Prima Facie Case of Retaliation Where Plaintiff Opposed Employer’s Practices 
 
(b) Prima Facie Case of Retaliation Where Plaintiff Filed a Complaint, Testified or Assisted in 
MCAD or Court Proceeding  

§ 5.2.8 Constructive Discharge 

§ 5.3 DAMAGES 

§ 5.3.1 Generally 

§ 5.3.2 Back Pay 

(a) Mitigation of Damages 

§ 5.3.3 Front Pay 

(a) Reducing Front Pay to Present Value 

§ 5.3.4 Emotional Distress 

§ 5.3.5 Punitive Damages 

(a) Damages for Age Discrimination— Multiple Damages 

  
 
Chapter 6  
DEFAMATION 

JODY L. NEWMAN, ESQ.  
Dwyer & Collora, LLP, Boston  
JOSEPH D. LIPCHITZ, ESQ. 

§ 6.1 In General 



§ 6.2 Elements—Defamation of Private Person 

§ 6.2.1 Definition—"Publication" 

§ 6.2.2 Definition—"Defamatory" 

§ 6.2.3 Definition—"Of and Concerning" the Plaintiff 

§ 6.2.4 Statement Versus Opinion 

§ 6.2.5 Negligent Publication 

§ 6.3 Elements—Defamation of a Public Figure 

§ 6.3.1 Clear and Convincing Evidence 

§ 6.4 Damages 

§ 6.4.1 Compensatory Damage 

§ 6.4.2 Special Damages 

§ 6.4.3 Supplemental Instruction in Slander Per Quod Action 

§ 6.4.4 Mitigation of Damages—Retraction 

§ 6.5 Affirmative Defenses 

§ 6.5.1 Truth as a Defense in Slander and Libel 

§ 6.5.2 Truth Negated by Actual Malice 

§ 6.5.3 Fair Report Privilege 

§ 6.5.4 Business Privilege 

  
 
Chapter 7  
INVASION OF PRIVACY 

JODY L. NEWMAN, ESQ.  
Dwyer & Collora, LLP, Boston  
JOSEPH D. LIPCHITZ, ESQ. 

§ 7.1 INTRODUCTION 

§ 7.2 Elements—Notion of Privacy in General 

§ 7.3 Right to Privacy Not Absolute 



§ 7.4 Balancing Competing Interests 

§ 7.4.1 Legitimate Interests in the Employment Setting 

§ 7.5 Elements for Publication of Private Facts 

§ 7.6 Elements for Misappropriation of One’s Name or Likeness 

§ 7.7 Damages 

  
 
Chapter 8  
INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS 

JODY L. NEWMAN, ESQ.  
Dwyer & Collora, LLP, Boston  
JOSEPH D. LIPCHITZ, ESQ. 

§ 8.1 Elements in General 

§ 8.1.1 Intent 

§ 8.1.2 Extreme and Outrageous Conduct 

§ 8.2 Elements—Conduct Directed at Third Parties 

§ 8.3 Damages 

  
 
Chapter 9  
G.L. c. 21E CLAIMS 

HON. PATRICK F. BRADY  
Associate Justice, Massachusetts Superior Court  
STEPHEN D. ANDERSON, ESQ.  
Anderson & Kreiger, LLP, Boston  

§ 9.1 INTRODUCTORY NOTE 

§ 9.2 PERSONS LIABLE—G.L. c. 21E, § 5(a) 

§ 9.3 PRESENT OWNERS OR OPERATORS— OIL OR HAZARDOUS MATERIAL— G.L c. 21E, 
§5(a)(1) 

§ 9.4 PAST OWNERS OR OPERATORS 

§ 9.4.1 Oil—G.L. c. 21E, § 5(a)(2) 

§ 9.4.2 Hazardous Material—G.L. c. 21E, § 5(a)(2) 



§ 9.5 ACTUAL CONTROL 

§ 9.6 ARRANGERS FOR TRANSPORT— HAZARDOUS MATERIAL—G.L. c. 21E, § 5(a)(3) 

§ 9.7 TRANSPORTERS—HAZARDOUS MATERIAL—G.L. c. 21E, § 5(a)(4) 9–9 

§ 9.8 PERSONS WHO CAUSED OR ARE LEGALLY RESPONSIBLE FOR RELEASE OR 
THREAT OF RELEASE—OIL OR HAZARDOUS MATERIAL—G.L. c. 21E, § 5(a)(5) 

§ 9.9 DAMAGES AND RESPONSE COSTS— G.L. c. 21E, § 

§ 9.10 RESPONSE COSTS IN TWO-SITE CASES 

§ 9.11 EQUITABLE SHARE AMONG LIABLE PARTIES 

§ 9.12 CONSISTENCY WITH THE MASSACHUSETTS CONTINGENCY PLAN (MCP) 

§ 9.13 DAMAGES—G.L. c. 21E, § 5(a)(5)(iii) 

§ 9.13.1 Property Damage 

§ 9.13.2 Expense of Repair or Remediation 

§ 9.13.3 Permanent Damage 

§ 9.13.4 Damages to Real Property: Factors Indicating Permanence 

§ 9.13.5 Stigma 

§ 9.13.6 Economic Loss 

§ 9.13.7 Mitigation of Damages 

§ 9.13.8 Duplicative Damages 

§ 9.13.9 Speculation 

§ 9.13.10 Loss of Use and Loss of Rent 

§ 9.13.11 Joint and Several Liability for Section 5(a)(iii) Damages 

§ 9.14 SECTION 5(b) DEFENSE TO PROPERTY DAMAGE CLAIM—DIVISIBILITY OF HARM 

§ 9.15 THIRD-PARTY DEFENSE 

§ 9.16 THIRD-PARTY DEFENSE— CURRENT OWNER 

§ 9.17 KEY DEFINITIONS 

§ 9.17.1 Site 



§ 9.17.2 Vessel 

§ 9.17.3 Oil 

§ 9.17.4 Hazardous Material 

§ 9.17.5 Waste Oil 

§ 9.17.6 Release 

§ 9.17.7 Threat of Release 

§ 9.17.8 Environment 

§ 9.17.9 Person 

§ 9.17.10 Owner or Operator 

EXHIBIT 9A—Special Verdict Questions, G.L. c.21E, § 4 

EXHIBIT 9B—Special Verdict Questions, G.L. c.21E, § 5(a) 

  
 
Chapter 10  
EMINENT DOMAIN CASES 

J. OWEN TODD, ESQ.  
KURT S. KUSIAK, ESQ.  
Todd & Weld, Boston  

§ 10.1 GENERAL INSTRUCTIONS 

§ 10.1.1 The Taking 

§ 10.1.2 Compensation Defined 

§ 10.1.3 Fair Market Value 

§ 10.1.4 Determination of Fair Market Value 

§ 10.1.5 Unduly Speculative Uses 

§ 10.1.6 Potential Changes in Zoning 

§ 10.1.7 Zoning Amendments 

§ 10.1.8 No Recovery for Increase or Decrease in Value Produced by Improvement 

§ 10.1.9 Natural Assets on Property Taken by Eminent Domain 



§ 10.1.10 Compensability of Improvements to Property 

§ 10.1.11 Damages for Improvements Made to Property After Owner Learns of Taking but Before 
Title Passes Allowed, if Made in Good Faith 

§ 10.1.12 Real Versus Personal Property 

§ 10.1.13 Removal of Buildings Affixed to the Land 

§ 10.1.14 Damages for Removal of Buildings: Salvage Value Deducted from Enhancement Value 

§ 10.1.15 Burden of Proving Title on the Party Claiming Damages 

§ 10.1.16 The View 

§ 10.1.17 Landowner’s Opinion 

§ 10.1.18 Expert Opinion 

§ 10.2 TAKING OF THE ENTIRE PROPERTY: MEASURE OF DAMAGES 

§ 10.2.1 Fair Market Value of Property Taken 

§ 10.2.2 Damages to Separate Parcels 

(a) Two Separate Parcels May Be Treated as a Unit 

§ 10.2.3 "Single Purpose" Includes Expansion of a Business Operation—Four Criteria 

§ 10.3 PARTIAL TAKINGS—MEASURE OF DAMAGES 

§ 10.3.1 "Property Taken" plus Remainder and/or Separate Parcel 

§ 10.3.2 Potential Uses of Remaining Property 

§ 10.3.3 General Rule: Damages for Diminished Value of the Remaining Land 

§ 10.3.4 Potential Use May Be Considered 

(a) Examples—Change in Property Shape or Size 
 
(b) Examples—Access to Public Way  

§ 10.3.5 Loss of Privacy 

(a) Loss of "View" 
 
(b) Change in Grade of Land  

§ 10.3.6 Taking of Easement of Air Space 



§ 10.3.7 Noise and Glaring Lights—Effect on Ordinary Persons 

§ 10.3.8 No Taking—Measure of Damages 

(a) "Special and Peculiar" Damage Required 

§ 10.3.9 Deprivation of Access 

§ 10.3.10 Laying or Alteration of Highway 

§ 10.3.11 Water Rights 

§ 10.3.12 Water Rights Affected by Diversion of Flow 

§ 10.3.13 Multiple Interests in Property 

§ 10.3.14 Tenants for Life, Tenants for Years, Remainderpersons and Revisioners 

§ 10.3.15 Rights of Lessor and Lessee Against the Taking Authority 

§ 10.3.16 Taking of Only a Portion of Leased Premises 

§ 10.3.17 Taking of Entire Premises Covered by a Lease 

§ 10.3.18 Tenants At Will—No Compensable Interest 

§ 10.3.19 Profit à Prendre—Compensable Interest 

§ 10.3.20 Mortgages—Rights of Mortgagees and Mortgagors 

§ 10.3.21 Contracts Terminated by the Taking—No Damages 

§ 10.3.22 Cost of Repairs or Reinforcements After the Taking 

§ 10.4 Appraisal Methods 

§ 10.4.1 Compensable Sales 

(a) Original Cost of Property 
 
(b) Sales of Similar Property 
 
(c) Factors Constituting Comparability or Similarity 
 
(d) Residential Property: Same Neighborhood 
 
(e) Proximity in Place and Time 
 
(f) The Effect of Similarities and Dissimilarities in Comparable Properties 
 
(g) Offer to Sale Before Taking 



 
(h) Original Cost of Building  

§ 10.4.2 Capitalization of Net Income Method 

(a) Rental Value of the Property 
 
(b) Calculation of the Rental Value of Vacant Land by Using Comparable Property 
 
(c) Business Income—Not Considered to Show Value of the Property 
 
(d) Business Income to Show Use of Property 
 
(e) Incidental Expenses Resulting from Relocation or Interruption of Business Not to Be 
Considered  

§ 10.4.3 Depreciated Reproduction Cost (DRC) Method 

(a) DRC Method Used Only for Special Purpose Property 
 
(b) Damages Using the DRC Method: Replacement Cost Less Depreciation 
 
(c) Buildings Existing on Property Which Is Specially Adapted for a Particular Use 
 
(d) Lack of Suitability for Particular Purpose 
 
(e) Assessed Valuations Admissible as to Fair Market Value—Strict Conditions 
 
(f) Assessed Value of the Component Parts of a Parcel  

  
 
Chapter 11  
PRODUCT LIABILITY 

MICHAEL D. WEISMAN, ESQ.  
Weisman & Associates, Boston  

§ 11.1 INTRODUCTION 

§ 11.2 NEGLIGENCE 

§ 11.2.1 Negligence—Elements 

§ 11.2.2 Duty—Manufacturer 

§ 11.2.3 Duty—Design 

(a) Duty, Design and Enhanced Injuries 

§ 11.2.4 Duty to Warn 



(a) Adequate Warning 
 
(b) Relationship to Design Defect 
 
(c) Known or Obvious Danger 
 
(d) Warning Heeded  

§ 11.2.5 Duty to Test and Inspect 

§ 11.2.6 Duty—Supplier of Product 

§ 11.2.7 Duty to Foreseeable User 

§ 11.2.8 Violation of Safety Standards 

§ 11.2.9 Causation 

(a) Basic Definition 
 
(b) Substantial Factor—Elaboration 
 
(c) Foreseeability—Elaboration 
 
(d) Enhanced Injuries 
 
(e) Subsequent Changes 
 
(f) Intervening or Superseding Cause  

§ 11.2.10 Comparative Negligence 

§ 11.3 BREACH OF WARRANTY 

§ 11.3.1 Elements 

§ 11.3.2 Defect 

(a) Defect in General 
 
(b) Manufacturing Defect 
 
(c) Design Defect 
 
(d) Adequate Warning  

§ 11.3.3 Foreseeable Use 

§ 11.3.4 Defect—Causation 

(a) Basic Definition 
 
(b) Subsequent Modification  



§ 11.3.5 Unreasonable Use Defense 

§ 11.4 STATE OF THE ART 

EXHIBIT 11A—Special Jury Verdict: Design Cases 

  
 
Chapter 12  
BUSINESS LITIGATION 

HARVEY J. WOLKOFF, ESQ.  
JOHN H. MASON, ESQ.  
Ropes & Gray, Boston  

§ 12.1 BREACH OF POSTEMPLOYMENT NONCOMPETITION AGREEMENT 

§ 12.1.1 In General 

§ 12.1.2 Consideration 

§ 12.1.3 Necessary to Protect a Legitimate Business Interest of the Employer 

§ 12.2 Damages 

§ 12.3 BREACH OF FIDUCIARY DUTY BY MAJORITY SHAREHOLDER IN CLOSE 
CORPORATION 

§ 12.3.1 Background 

§ 12.3.2 Close Corporation 

§ 12.3.3 Duty of Shareholders 

§ 12.3.4 Legitimate Business Purpose 

§ 12.3.5 Reasonable Practicable Alternative 

§ 12.3.6 Damages 

§ 12.4 TORTIOUS INTERFERENCE WITH CONTRACTUAL RELATIONSHIP 

§ 12.4.1 In General 

§ 12.4.2 Requirement of a Binding Contract 

§ 12.4.3 Requirement of Knowledge 

§ 12.4.4 Requirement of Intent 

§ 12.4.5 Improper Motive or Means 



§ 12.4.6 Damages—Plaintiff’s Lost Profits 

§ 12.4.7 Damages—Defendant’s Profits 

§ 12.5 TORTIOUS INTERFERENCE WITH PROSPECTIVE BUSINESS RELATIONSHIP 

§ 12.5.1 In General 

§ 12.5.2 Existence of Prospective Business Relationship 

§ 12.5.3 Damages 

§ 12.6 COMMON LAW UNFAIR COMPETITION 

§ 12.6.1 In General 

§ 12.6.2 Proof of Identifying Function 

§ 12.6.3 Functional or Nonfunctional 

§ 12.6.4 Likelihood of Confusion 

§ 12.6.5 Damages 

§ 12.7 TRADE DISPARAGEMENT AND DEFAMATION 

§ 12.7.1 In General 

§ 12.7.2 False Statement Disparaging Plaintiff’s Products 

§ 12.7.3 Intent 

§ 12.7.4 Actual Malice 

§ 12.7.5 Special Damages 

  
 
VOLUME II 

Chapter 13  
SPECIAL ISSUES 

WILLIAM L. PATTON, ESQ.  
BRADFORD E. STEINER, ESQ.  
Ropes & Gray, Boston  

§ 13.1 INTRODUCTION 

§ 13.2 Notetaking by Jurors 



§ 13.2.1 At Start of Trial 

§ 13.2.2 At End of Trial 

§ 13.3 TAKING A VIEW 

§ 13.3.1 Before a View 

§ 13.3.2 View of a Location Prohibited 

§ 13.4 EXPERT WITNESS 

§ 13.5 STATUTE OF LIMITATIONS 

§ 13.5.1 Statute of Limitations Accrual—Tort Case 

§ 13.5.2 Applicable Period 

§ 13.6 Diversity 

§ 13.7 Juror Questions to Witnesses 

§ 13.8 DEMONSTRATIVE EVIDENCE 

§ 13.8.1 Photographs 

§ 13.8.2 Models, Drawings, Diagrams—"Chalks" 

(a) Models, Drawings, Diagrams—Alternative 1 
 
(b) Models, Drawings, Diagrams—Alternative 2 
 
(c) Models, Drawings, Diagrams—Alternative 3  

§ 13.8.3 Charts and Summaries 

(a) Admitted as Evidence 
 
(b) Not Admitted as Evidence  

§ 13.8.4 Computer Animations 

§ 13.8.5 Imaging Systems 

§ 13.9 EFFECT OF A STATUTE OR REGULATION 

§ 13.10 STATISTICAL EVIDENCE 

§ 13.11 PRIOR PROCEEDINGS 

§ 13.12 PRO SE PARTY 



§ 13.13 EXTRANEOUS PUBLICITY 

§ 13.14 CHILD WITNESS 

§ 13.15 ANNOUNCED WITNESS DOES NOT TESTIFY 

§ 13.15.1 Where Announced Witness Does Not Appear 

§ 13.15.2 Where Witness Invokes Testimonial Privilege 

§ 13.16 ABSENT WITNESS 

§ 13.16.1 Supplemental Instruction 

(a) Absent Witness—No Inference Permitted 
 
(b) Absent Witness—Adverse Inference Permitted  

§ 13.17 Standard of Proof— Clear and Convincing 

§ 13.18 SEATING OF ALTERNATE JUROR 

§ 13.19 When Jurors Cannot Agree 

  
 
Chapter 14  
BASIC CONTRACT CASES 

LOUIS M. CIAVARRA, ESQ.  
KIMBERLY A. O'BRIEN, ESQ.  
Bowditch & Dewey, LLP, Worcester  

§ 14.1 CONTRACT 

§ 14.1.1 Formation and Mutual Assent 

§ 14.1.2 Formation 

§ 14.1.3 Offer and Acceptance 

§ 14.1.4 Revocation 

§ 14.1.5 Rejection 

§ 14.1.6 Counter-Offer 

§ 14.1.7 Duration of Offer 

§ 14.1.8 Consideration 



§ 14.1.9 Consideration Substitute: Detrimental Reliance (Promissory Estoppel) 

§ 14.1.10 Consideration Substitute: Seal 

§ 14.1.11 Terms of Contract 

§ 14.1.12 Terms: Implied Covenant of Good Faith and Fair Dealing 

§ 14.1.13 Modification 

§ 14.1.14 Modification—Sales of Goods (U.C.C.) 

§ 14.1.15 Parol Evidence 

(a) Unambiguous Terms 
 
(b) Ambiguous Terms  

§ 14.1.16 Terms: Express Warranties 

§ 14.1.17 Terms: Implied Warranties 

(a) Implied Warranty of Merchantability 
 
(b) Implied Warranty of Fitness for a Particular Purpose  

§ 14.1.18 Warranties: Modification and Disclaimer 

§ 14.1.19 Breach of Contract 

§ 14.1.20 Performance in General 

(a) Time for Performance 
 
(b) Performance to Plaintiff’s Satisfaction 
 
(c) Performance by Defendant 
 
(d) Anticipatory Breach  

§ 14.1.21 Full Performance 

§ 14.1.22 Contract Substitute: Quantum Meruit 

§ 14.1.23 Third-Party Beneficiary 

§ 14.1.24 Rescission by Mutual Agreement 

§ 14.1.25 Unilateral Rescission 

§ 14.2 DEFENSES 



§ 14.2.1 Waiver 

§ 14.2.2 Voidable—Misrepresentation 

§ 14.2.3 Voidable—Mutual Mistake 

§ 14.2.4 Voidable—Unilateral Mistake 

(a) Risk of Mistake 

§ 14.2.5 Failure to Satisfy Conditions 

§ 14.2.6 Duress 

§ 14.2.7 Economic Duress 

§ 14.2.8 Mental Capacity to Contract 

§ 14.2.9 Frustration of Purpose 

(a) Allocation of Risk 

§ 14.2.10 Impossibility of Performance 

§ 14.2.11 Illegality 

§ 14.3 Remedies 

§ 14.3.1 Damages 

(a) Basic Principle 
 
(b) Benefit of the Bargain 
 
(c) General and Consequential Damages 
 
(d) Construction Contracts 
 
(e) Sale of Real Property 
 
(f) Sale of Goods 
 
(g) Breach of Warranty Damages 
 
(h) Liquidated Damage 
 
(i) Lost Profits 
 
(j) Special Damages—Quantum Meruit 
 
(k) Special Damages—Delay 
 
(l) Damages Not Speculative 



 
(m) Court Costs and Attorney Fees 
 
(n) Interest 
 
(o) Mitigation of Damages  

  
 
Chapter 15  
INTELLECTUAL PROPERTY 

LEE CARL BROMBERG, ESQ.  
Bromberg & Sunstein LLP, Boston  

§ 15.1 INTRODUCTION 

§ 15.2 TRADEMARKS—OVERVIEW 

§ 15.2.1 Trademark—Definition 

§ 15.2.2 Trademark—Purpose 

§ 15.2.3 General Test for Trademark Infringement 

§ 15.2.4 Trademark Rights Are Established by Use 

§ 15.2.5 Words as Trademarks 

(a) General 
 
(b) Suggestive 
 
(c) Arbitrary or Fanciful  

§ 15.2.6 Secondary Meaning 

§ 15.2.7 Trademark Registration 

(a) Federal 
 
(b) Massachusetts  

§ 15.2.8 Presumption of Exclusive Right to Use 

§ 15.2.9 Plaintiff Must Prove Likelihood of Confusion 

§ 15.2.10 Likelihood of Confusion Factors 

§ 15.2.11 Infringement of Registered Trademark 

§ 15.2.12 Infringement of Unregistered or Invalidly Registered Trademark 



§ 15.2.13 Inducing Trademark Infringement 

§ 15.2.14 Contributory Trademark Infringement 

§ 15.2.15 Mark Invalidity 

§ 15.2.16 Generic Marks Invalid 

§ 15.2.17 Merely Descriptive Mark 

§ 15.2.18 Trademark Invalidity for Being Deceptively Misdescriptive 

§ 15.2.19 Affirmative Defense—Abandonment 

§ 15.2.20 Affirmative Defense—Fair Use 

§ 15.2.21 Affirmative Defense—Laches or Delay 

§ 15.2.22 Affirmative Defense—Prior Good Faith Use Within Distinct Geographic Area 

§ 15.2.23 Notice Requirement for Damages Under Federal Trademark Statute 

§ 15.2.24 Trademark Dilution—Federal 

§ 15.2.25 Trademark Dilution—Massachusetts 

§ 15.2.26 Actual Damages for Trademark Infringement 

§ 15.2.27 Defendant’s Profits as Trademark Damages 

§ 15.2.28 Intentional Infringement 

§ 15.3 UNFAIR COMPETITION—GENERALLY 

§ 15.3.1 Unfair Competition by False Designation of Origin 

§ 15.3.2 Unfair Competition by False Advertising 

§ 15.3.3 Unfair Competition by Trade Dress Infringement— Trade Dress Definition 

§ 15.3.4 Unfair Competition by Trade Dress Infringement 

§ 15.4 TRADE SECRETS—GENERALLY 

§ 15.4.1 Trade Secret—Definition 

§ 15.4.2 Elements of Trade Secret Misappropriation Claim 

§ 15.4.3 Existence of Trade Secret—Factors to Consider 



§ 15.4.4 Reasonable Steps to Preserve Secrecy 

§ 15.4.5 Employee Obligation Not to Use or Disclose Trade Secrets 

§ 15.4.6 Damages for Misappropriation of Trade Secrets—Lost Profits 

§ 15.4.7 Damages for Misappropriation of Trade Secret—Defendant’s Profits 

§ 15.4.8 Damages for Misappropriation of Trade Secret—Reasonable Royalty 

§ 15.4.9 Intentional Misappropriation 

  
 
Chapter 16  
CONSUMER PROTECTION ACT—CHAPTER 93A 

MICHAEL D. WEISMAN, ESQ.  
Weisman & Associates, a Professional Corporation, Boston  
JAMES D. SMEALLIE, ESQ.  
STEPHEN S. YOUNG, ESQ.  
Sherburne, Powers & Needham, P.C., Boston  

§ 16.1 INTRODUCTION 

§ 16.2 DEMAND LETTERS—SECTION 9 PLAINTIFF 

§ 16.3 CONDUCT IN TRADE OR COMMERCE 

§ 16.4 UNFAIR OR DECEPTIVE ACTS 

§ 16.4.1 In General 

(a) Section 9 
 
(b) Section 11  

§ 16.4.2 Deceptive 

(a) Sections 9 and 11 
 
(b) Additional Instruction If Negligence Is Alleged  

§ 16.4.3 Unfair  

(a) Section 9 
 
(b) Section 11  

§ 16.4.4 Conclusion—Sections 9 and 11 

§ 16.4.5 Unfair Insurance Claim Settlement Practices 



(a) Section 9 
 
(b) Section 11  

§ 16.5 CAUSATION 

§ 16.5.1 Causation—Section 9 

§ 16.5.2 Causation—Section 11 

§ 16.6 Damages 

§ 16.6.1 Overview 

§ 16.6.2 In a Section 9 Case 

§ 16.6.3 In a Section 11 Case 

§ 16.6.4 In an Unfair Insurance Claim Settlement Practice Case 

§ 16.6.5 Bad Faith—Failure to Settle 

§ 16.7 SUPPLEMENTAL INSTRUCTIONS 

§ 16.7.1 Plaintiff’s Status 

(a) Section 9 Actions 
 
(b) Section 11 Actions  

§ 16.7.2 Attorney General’s Regulations 

§ 16.7.3 Nondisclosure 

§ 16.7.4 "Willful" or "Knowing" 

§ 16.7.5 Willful or Knowing—If Representations Are Involved 

§ 16.7.6 Willful or Knowing—If Representations Are Not Involved 

§ 16.7.7 Willful or Knowing—Product Liability Cases 

§ 16.7.8 Defendant’s Settlement Offer 

(a) Section 9 Action 
 
(b) Section 11 Action  

§ 16.7.9 Reasonableness 

§ 16.7.10 Defendant’s Bad Faith Response to Plaintiff’s Demand Letter—Section 9 Action 



§ 16.7.11 Nominal Damages—Section 9 Plaintiff 

§ 16.7.12 Multiple Damages 

§ 16.7.13 Primarily and Substantially in Massachusetts— Section 11 Actions 

EXHIBIT 16A—Special Jury Verdict 

  
 
Chapter 17  
REAL ESTATE 

ALAN B. RUBENSTEIN, ESQ.  
Rackemann, Sawyer & Brewster, P.C., Boston  

§ 17.1 Introduction 

§ 17.2 DISPUTES INVOLVING REAL ESTATE BROKERS 

§ 17.2.1 Broker’s Commission—General Rule 

§ 17.2.2 Commission Due If Seller Breaches 

§ 17.2.3 Seller’s Refusal to Sign Purchase and Sale Agreement 

§ 17.2.4 Predominating Cause of Sale 

§ 17.2.5 Exclusive Brokerage Contract 

§ 17.2.6 Broker’s Fiduciary Duties 

§ 17.2.7 Deposit Held by Broker 

§ 17.3 ENFORCEABILITY OF PRELIMINARY AGREEMENTS REGARDING THE PURCHASE 
AND SALE OF REAL ESTATE 

§ 17.3.1 All Material Terms Included 

§ 17.3.2 Material Terms Missing 

§ 17.4 TITLE INSURANCE 

§ 17.4.1 Title Insurance Policy—Indemnity 

§ 17.4.2 Claims Resulting from Insured’s Actions 

§ 17.4.3 Claims Assumed by an Insured 

§ 17.4.4 Duty to Cooperate 



§ 17.4.5 No Obligation in Policy to Search Title 

§ 17.4.6 Assumption of Additional Duties 

§ 17.4.7 Negligent Supervision of Title Insurance Company Agent 

§ 17.4.8 Damages—Complete Failure of Title 

(a) Owner 
 
(b) Mortgagee  

§ 17.4.9 Damages—Partial Failure of Title 

(a) Owner 
 
(b) Mortgagee  

§ 17.5 ADVERSE POSSESSION 

§ 17.5.1 Elements 

§ 17.5.2 Permission 

§ 17.5.3 Actual Use 

§ 17.5.4 Open and Notorious 

§ 17.5.5 Exclusive 

§ 17.5.6 Adverse 

§ 17.5.7 Duration 

§ 17.6 Prescriptive Easements 

§ 17.6.1 Elements 

§ 17.6.2 Permission 

§ 17.6.3 Exclusive 

§ 17.7 SURVEY AND BOUNDARY DISPUTES 

§ 17.7.1 Construction of Deeds 

§ 17.7.2 Doctrine of Acquiescence 

§ 17.7.3 Meaning of "More or Less" 

§ 17.8 CONDOMINIUM DISPUTES— INTRODUCTION 



§ 17.8.1 Definition of Condominium 

§ 17.8.2 Management of Condominium 

§ 17.8.3 Common Facilities 

§ 17.8.4 Common Expenses 

  
 
Chapter 18  
PROFESSIONAL MALPRACTICE 

ALLEN N. DAVID, ESQ.  
Peabody & Arnold, Boston  

§ 18.1 INTRODUCTION 

§ 18.2 ELEMENTS OF CLAIM—OVERVIEW 

§ 18.3 ATTORNEY-CLIENT RELATIONSHIP 

§ 18.3.1 Burden of Proof 

§ 18.3.2 Attorney-Client Relationship 

§ 18.3.3 Representation in Other Matters 

§ 18.3.4 Representing Entities 

§ 18.3.5 Liability to Nonclient 

(a) Implied Attorney-Client Relationship 
 
(b) Implied Attorney-Client Relationship— Relevant Factors 
 
(c) Foreseeable Reliance 
 
(d) Effect of Conflict of Interest  

§ 18.4 VICARIOUS LIABILITY 

§ 18.4.1 In General 

§ 18.4.2 Based on Apparent Authority 

§ 18.4.3 Based on Acts Within Scope of Partnership Business 

§ 18.4.4 Partnership by Estoppel 

§ 18.4.5 Liability for Nonlegal Matters 



§ 18.5 NEGLIGENCE 

§ 18.5.1 Standard of Care 

§ 18.6 CAUSATION 

§ 18.6.1 Substantial Factor—Elaboration 

§ 18.6.2 Foreseeability 

(a) Foreseeability—Alternate Charge 

§ 18.7 DAMAGES 

§ 18.7.1 Ability to Collect a Judgment in Underlying Case 

§ 18.7.2 Emotional Distress—Loss of Liberty 

§ 18.7.3 Effect of Fee in Underlying Case 

§ 18.8 REQUIREMENT OF EXPERT TESTIMONY 

§ 18.9 STATUTE OF LIMITATIONS 

§ 18.9.1 Continuing Representation 

§ 18.10 ETHICS VIOLATIONS 

§ 18.11 ACCOUNTING MALPRACTICe 

§ 18.11.1 Accountant-Client Relationship 

§ 18.11.2 Standing of Nonclients—Restatement Rule 

§ 18.11.3 Standing of Nonclients—Application of Restatement Rule 

§ 18.11.4 Statute of Limitations 

§ 18.11.5 Effect of Generally Accepted Accounting Principles (GAAP) and Generally Accepted 
Auditing Standards (GAAS) 

§ 18.11.6 Accountant Not Guarantor of Financial Information 

§ 18.12 ARCHITECTS AND ENGINEERS 

§ 18.12.1 Standard of Care 

§ 18.12.2 Effect of Owner’s Approval of Plans 

§ 18.12.3 Liability to Nonclients 



§ 18.12.4 Architect’s Apparent Authority 

§ 18.12.5 Liability for Failure to Disclose 

§ 18.12.6 Architect’s Liability for Negligent Certification of Payment 

§ 18.12.7 Damages 

(a) Property Damage 
 
(b) Economic Loss  

§ 18.13 STATUTE OF LIMITATIONS AND STATUTE OF REPOSE 

§ 18.13.1 Private Construction 

§ 18.13.2 "Improvement to Real Property" 

  
 
Chapter 19  
CIVIL RIGHTS ACTIONS 

HON. C. BRIAN McDONALD  
Associate Justice, Superior Court Commonwealth of Massachusetts  
CHRISTOPHER S. WHEELER, ESQ.  
Bulkley, Richardson and Gelinas, LLP, Springfield  

§ 19.1 INTRODUCTION 

§ 19.2 Federal Civil Rights Actions— 42 U.S.C. § 1983 

§ 19.2.1 Statement of the Cause of Action 

§ 19.2.2 Elements of the Cause of Action 

(a) Color of State Law  
(i) Color of State Law—Massachusetts  
(A) Color of Law Not an Issue 
 
(B) Personal Action Defense  
(ii) Private Person as Defendant 
(b) Deprivation of a Secured Right  
(i) Unlawful Search 
 
(ii) Unlawful Arrest 
 
(iii) Excessive Force 
 
(iv) Due Process  
•  Causation  

§ 19.2.3 Municipal Liability 



(a) No Vicarious Liability 
 
(b) Elements of Municipal Liability  
(i) Custom and Usage 
 
(ii) Source of Policy 
 
(iii) Policy of Inadequate Training 
 
(iv) Single Event 
 
(v) Employee Good Faith Not Applicable to City  

§ 19.2.4 Supervisory Liability 

§ 19.2.5 Immunity 

§ 19.2.6 Punitive Damages 

§ 19.2.7 Nominal Damages 

§ 19.3 Massachusetts Civil Rights Actions—INTRODUCTION 

§ 19.4 STATEMENT OF THE CAUSE OF ACTION 

§ 19.4.1 Interference or Attempted Interference with Enjoyment of Secured Rights 

§ 19.4.2 Threats, Intimidation or Coercion 

§ 19.4.3 Supervisory Liability 

§ 19.4.4 Municipal Liability 

§ 19.5 Protected Rights 

§ 19.5.1 Unreasonable Use of Force 

§ 19.5.2 Fair Housing 

§ 19.5.3 Access to Public Accommodations 

§ 19.5.4 Voting 

§ 19.5.5 Education 

§ 19.5.6 Sexual Harassment 

§ 19.5.7 Religion 

§ 19.5.8 Prisoners’ Right to Petition for Redress of Grievances 

§ 19.5.9 At-Will Employees 



§ 19.6 Damages 

  
 
Chapter 20  
MISREPRESENTATION 

ELIZABETH M. FAHEY, ESQ.  
Morrison, Mahoney & Miller, Boston  
HON. PATRICK F. BRADY  
Associate Justice, Superior Court Commonwealth of Massachusetts  

§ 20.1 Intentional Misrepresentation— Elements 

§ 20.1.1 Subject of Misrepresentation— False Statement of Fact 

§ 20.1.2 Subject of Misrepresentation—False Statement of Fact—Opinion 

§ 20.1.3 False Statement—Half-Truths, Silence, and Statements and Conduct Calculated to 
Mislead 

§ 20.1.4 Knowledge of Falsity, or Willful Disregard of Truth or Falsity 

§ 20.1.5 Intention That Plaintiff Would Rely upon False Statement 

§ 20.1.6 Reasonable Reliance 

§ 20.1.7 Reliance—Contractual Disclaimers 

§ 20.1.8 Damages 

§ 20.2 Negligent Misrepresentation— Elements 

§ 20.2.1 Damages 

§ 20.3 Negligent Misrepresentation Committed in the Process of Supplying Information for the 
Guidance of Others [Plaintiff Not in Privity with Defendant] 

§ 20.3.1 Duty of Care to Be Observed in Supplying Information for Use of Others in Commercial 
Transactions 

§ 20.3.2 Knowledge of Defendant 

§ 20.3.3 Plaintiff as Member of Limited Group of Persons 

  
 
Chapter 21  
ABUSE OF PROCESS 

ELIZABETH M. FAHEY, ESQ.  
Morrison, Mahoney & Miller, Boston  



§ 21.1 Abuse of Process 

§ 21.2 "Process" 

§ 21.2.1 Ulterior Purpose 

§ 21.2.2 Ulterior Purpose—Legal Expenses 

§ 21.2.3 Ulterior Purpose—Groundless Claim 

§ 21.3 Damage 

  
 
Chapter 22  
MALICIOUS PROSECUTION 

ELIZABETH M. FAHEY, ESQ.  
Morrison, Mahoney & Miller, Boston  

§ 22.1 Malicious Prosecution— Elements 

§ 22.1.1 Institution of Prior Proceeding 

§ 22.1.2 Prosecution by Police 

§ 22.1.3 Lack of Probable Cause—Criminal 

§ 22.1.4 Lack of Probable Cause—Civil 

§ 22.1.5 Malice 

§ 22.1.6 Proceedings Terminated in Favor of Plaintiff 

§ 22.2 Damages 

§ 22.3 Defenses—Action on Advice of Third Parties 

  
 
Chapter 23  
FALSE IMPRISONMENT AND FALSE ARREST 

ELIZABETH M. FAHEY, ESQ.  
Morrison, Mahoney & Miller, Boston  

§ 23.1 False Imprisonment in General 

§ 23.2 False Imprisonment—Elements 

§ 23.2.1 Confinement 



§ 23.3 Defense—Justified Confinement 

§ 23.3.1 Defense—Justified Confinement— Alternative Instruction 

§ 23.3.2 Defenses—Lawful Arrest 

§ 23.3.3 Defenses—Lawful Process 

§ 23.3.4 Reasonableness of Detention—Burden of Proof 

§ 23.4 Damages 

§ 23.5 False Arrest—Elements 

§ 23.5.1 Burden of Proof 

§ 23.5.2 Defenses—Probable Cause 

§ 23.5.3 Defenses—Probable Cause—Alternative 

§ 23.5.4 Defenses—Detention 

§ 23.5.5 Municipality 

§ 23.6 Damages 

  
 
Chapter 24  
SUBMITTING THE CASE TO THE JURY 

JOHN O. MIRICK, ESQ.  
Mirick, O’Connell, DeMallie & Lougee, LLP, Worcester  

§ 24.1 INTRODUCTION 

§ 24.2 PROPOSED INSTRUCTIONS 

§ 24.3 SPECIAL VERDICT FORMS 

§ 24.4 CHARGE CONFERENCE 

§ 24.5 CHARGING THE JURY 

§ 24.6 DELIBERATIONS AND VERDICT 

§ 24.6.1 Collecting the Exhibits 

§ 24.6.2 Questions from the Jury 

§ 24.6.3 Failure to Agree 



§ 24.6.4 The Verdict 

§ 24.6.5 Inconsistencies 

§ 24.6.6 Interviewing Jurors 

 


