Massachusetts Evidence: A Courtroom Reference

Chapter 1 
INTRODUCTION AND EXCLUSION OF EVIDENCE; BURDENS OF PROOF 

J.W. CARNEY, JR., ESQ. 
Carney & Bassil, Boston 
1.1 RELEVANCE OF THE EVIDENCE 

1.1.1 Definition of Relevant Evidence 

1.1.2 Legal Standard of Relevance 

1.1.3 Materiality 

1.1.4 Weight of the Evidence 

1.1.5 Evidence of Motive 

1.1.6 Relevance of Exhibits 

1.1.7 Irrelevant Evidence May Become Relevant 

1.1.8 Redirect Examination 

1.1.9 Introduction of Evidence De Bene 

1.1.10 Offer of Proof Regarding Excluded Evidence 

1.1.11 Doctrine of Verbal Completeness 

1.1.12 Erroneous Exclusion of Relevant Evidence 

1.2 ADMISSIBILITY OF THE EVIDENCE 

1.2.1 Preliminary Ruling by the Judge 

1.2.2 Reconsideration of Admissibility by the Jury 

1.2.3 Limitations on the Use of Certain Evidence 

1.2.4 Marking an Exhibit for Identification 

1.2.5 Doctrine of Curative Admissibility 

1.3 OBTAINING RULINGS ON EVIDENCE 

1.3.1 Motion In Limine 

1.3.2 Motion for a Preliminary Ruling 

1.3.3 Voir Dire Hearing 

1.3.4 Objections to Evidence 

1.3.5 Motion to Strike 

1.3.6 Motion for a Mistrial 

1.4 GROUNDS FOR EXCLUSION OF EVIDENCE 

1.4.1 Lack of Relevance or Materiality 

1.4.2 Relevance Is Outweighed by Other Considerations 

1.4.3 Introduction Would Violate the Constitutional Rights of a Criminal Defendant 

1.4.4 Evidence Would Violate a Privilege 

1.4.5 Barred by Rule of Law 

1.4.6 Lack of Witness Competence 

1.4.7 Hearsay Without Applicable Exception 

1.4.8 Inadequate Foundation 

1.4.9 Procedural Flaws in the Question 

1.5 BURDENS OF PROOF 

1.5.1 Burden of Persuasion 

(a) Preponderance of the Evidence 

(b) Beyond a Reasonable Doubt 

(c) Clear and Convincing Evidence 

(d) Reasonable Cause

1.5.2 Who Has the Burden of Persuasion 

(a) Criminal Cases 

(b) Civil Cases 

(c) Appellate Review

1.5.3 Burden of Production of Evidence 

(a) Sufficient Evidence 

(b) Rebuttal

1.5.4 Motion for Directed Verdict 

1.5.5 Motion for Required Finding of Not Guilty

Chapter 2 
MASSACHUSETTS RULES OF EVIDENCE IN THE FEDERAL COURTS 
HON. PATTI B. SARIS 
Justice, United States District Court District of Massachusetts 
2.1 SUBSTANTIVE STATE RULES OF EVIDENCE 

2.2 WITNESS COMPETENCY 

2.3 PRESUMPTIONS 

2.4 PRIVILEGES

Chapter 3 
JUDICIAL ADMISSIONS AND EVIDENTIARY ADMISSIONS 
HON. MARTHA B. SOSMAN (1998) 
Associate Justice, Massachusetts Superior Court 
J.W. CARNEY, JR., ESQ. (1996) 
Carney & Bassil, Boston 
HON. DYANNE J. KLEIN (1990, 1992, 1994) 
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3.1 INTRODUCTION 

3.2 JUDICIAL ADMISSIONS 

3.2.1 Pleadings 

(a) Statements 

(b) Signatures 

(c) Public Way

3.2.2 Requests for Admissions 

3.2.3 Interrogatories 

3.2.4 Depositions 

3.2.5 Sanctions for Failure to Comply with Discovery Order 

3.2.6 Stipulations 

3.2.7 Affidavits 

3.2.8 Admissions by Counsel 

3.2.9 Summary Judgment 

3.2.10 Judicial Estoppel 

3.3 STATUTORY ADMISSIONS 

3.3.1 Safety Standards 

3.3.2 Learned Treatises 

3.3.3 Proof of Public Way 

3.3.4 Official Records and Reports 

3.3.5 Business Records 

3.3.6 Medical Records 

3.4 JUDICIAL NOTICE 

3.4.1 Matters of Law 

(a) Domestic Law 

(b) Foreign Law

3.4.2 Matters of Fact 

3.5 EVIDENTIARY ADMISSIONS 

3.5.1 Admissions to Crimes 

(a) Guilty Pleas 

(b) Admissions to Sufficient Facts 

(c) Guilt After Trial 

(d) Failure to Contest Imposition of Traffic Fine

3.5.2 Adoptive (or Implied) Admissions 

(a) By Silence 

(b) By Conduct

3.5.3 Admissions of Coconspirators in a Criminal Case 

3.5.4 Admissions of Party to Personal Injury Action 

3.5.5 Admissions in Writings, Recordings or Photographs 

3.6 CIRCUMSTANTIAL EVIDENCE

Chapter 4 
WITNESS COMPETENCY 
HON. JAMES F. McHUGH 
Associate Justice, Massachusetts Superior Court 
4.1 INTRODUCTION 

4.2 REQUIREMENTS 

4.2.1 Perception 

4.2.2 Recollection 

4.2.3 Expression 

4.2.4 Interpreters 

4.2.5 Obligation to Tell the Truth 

4.2.6 Function of Court 

4.3 EXCEPTIONS 

4.3.1 Private Conversations Between Husband and Wife 

(a) Scope of Disqualification 

(b) Excluded Conversations and Communications 

(c) Proof of Privacy Required 

(d) Distinguished from Spousal Privilege

4.3.2 Illegitimacy and Nonsupport Proceedings 

4.3.3 Judges 

4.3.4 Petit Jurors 

4.3.5 Grand Jurors 

4.3.6 Quasi-Judicial Boards and Officers 

4.3.7 Rape Shield Law 

4.3.8 Unemancipated Minors

Chapter 5 
EVIDENTIARY PRIVILEGES 
PAUL E. NEMSER, ESQ. 
Goodwin, Procter & Hoar LLP, Boston 
5.1 INTRODUCTION 

5.2 EVIDENTIARY PRIVILEGES IN GENERAL 

5.2.1 Authority 

5.2.2 Strictly Construed 

5.2.3 Burden on Privilegeholder 

5.2.4 Constitutional Right May Preempt Privilege 

5.2.5 Professional Corporations 

5.3 ATTORNEY-CLIENT PRIVILEGE 

5.3.1 Authority 

5.3.2 Scope of the Privilege 

(a) Client 

(b) Corporate or Organizational Client 

(c) Representative of the Client 

(d) Lawyer 

(e) Representative of the Lawyer 

(f) Allied Lawyer 

(g) Confidentiality 

(h) Timing of Communications 

(i) Nature of Communications 

(j) Purpose of Communication 

(k) Basic Facts

5.3.3 Who May Claim the Privilege 

5.3.4 Exceptions 

(a) Furtherance of Crime or Fraud 

(b) Decedent’s Intent 

(c) Attorney Fees and Wrongful Conduct 

(d) Joint Clients

5.4 COUNSELORS FOR VICTIMS OF DOMESTIC VIOLENCE 

5.4.1 Definition of a Counselor for Victims of Domestic Violence 

5.4.2 Victim 

5.4.3 Confidential Communication 

5.5 GOVERNMENTAL PRIVILEGE 

5.5.1 Authority 

5.6 INFORMER OR SURVEILLANCE LOCATION 

5.6.1 Authority 

5.6.2 Scope of the Privilege 

5.6.3 Who May Claim the Privilege 

5.6.4 Exceptions 

(a) Disclosure 

(b) Communications to Private Detective 

(c) Surveillance Location

5.7 JOURNALIST 

5.8 MARITAL PRIVILEGE AND DISQUALIFICATION 

5.8.1 Authority 

5.8.2 Marital Privilege in Criminal Proceedings 

(a) Privilegeholder 

(b) Marriage 

(c) Trial in a Criminal Proceeding 

(d) Forcing Exercise of Privilege Before Jury 

(e) Exception

5.8.3 Marital Disqualification to Testify About Private Conversations 

(a) Who Is Disqualified 

(b) Marriage 

(c) Conversations 

(d) Contents 

(e) Private 

(f) Exceptions

5.8.4 Suits Involving Legitimacy 

5.9 MEDIATION PRIVILEGE 

5.9.1 Authority 

5.9.2 Scope of Privilege 

(a) Mediator 

(b) Communication in Mediation

5.9.3 Exception—Labor Mediation 

5.10 MEDICAL PEER REVIEW 

5.10.1 Authority 

5.10.2 Medical Peer Review Committee (PRC) 

5.10.3 Original Sources 

5.10.4 In Camera Review 

5.10.5 Exceptions 

(a) Registration Proceedings 

(b) Suit Against PRC Member

5.11 PARENT-CHILD DISQUALIFICATION IN CRIMINAL PROCEEDINGS 

5.12 POLITICAL VOTE 

5.13 PSYCHOTHERAPIST-PATIENT PRIVILEGE 

5.13.1 Definition of a Psychotherapist 

5.13.2 Confidentiality 

5.13.3 Communications 

5.13.4 Who May Claim the Privilege 

5.13.5 Mandatory Instruction 

5.13.6 Exceptions 

(a) Disclosure to Establish Need for Hospitalization or Arrest 

(b) Court-Ordered Psychiatric Exam in Which Patient Is Informed That Communications Will Not Be Privileged 

(c) Patient Raises the Issue of His or Her Own Mental or Emotional Condition as an Element of Claim or Defense 

(d) Party Through Deceased Patient Raises Issue of Decedent’s Mental or Emotional Condition as Element of Claim or Defense 

(e) Child Custody and Adoption Cases 

(f) Claim Against Psychotherapist 

(g) Medicaid Fraud Investigation 

(h) Child- or Patient-Abuse Report

5.14 RAPE COUNSELOR-VICTIM PRIVILEGE 

5.14.1 Scope of the Privilege 

(a) Rape Crisis Center 

(b) Sexual-Assault Counselor (SAC) 

(c) Victim 

(d) Confidential Communication 

(e) Records

5.14.2 Exceptions 

(a) Victim’s Benefit 

(b) Prior Written Consent 

(c) Constitutional Limits

5.15 RELIGIOUS PRIVILEGE 

5.15.1 Authority 

5.15.2 Scope of Privilege 

(a) Clergy 

(b) Confidentiality

5.15.3 Communications 

5.15.4 Who May Claim the Privilege 

5.16 SOCIAL WORKER-CLIENT PRIVILEGE 

5.16.1 The Old Statute 

(a) Scope of the Privilege 

(b) Exceptions Under the Old Statute

5.16.2 The New Statute 

(a) Social Worker and Client Defined 

(b) Confidentiality 

(c) Communications 

(d) Who May Claim the Privilege 

(e) Mandatory Instruction 

(f) Exceptions Under the New Statute

5.17 TRADE SECRETS 

5.17.1 Authority 

5.17.2 Scope of the Privilege 

5.18 WORK PRODUCT DOCTRINE 

5.18.1 Balancing Test 

5.18.2 Exceptions 

(a) Attorney’s Words and Deeds at Issue 

(b) Person’s Own Statement

5.18.3 Waiver 

5.19 OTHER STATUTORY PRIVILEGES 

5.19.1 State Statutory Privileges 

(a) Mental Health Professionals 

(b) Public Records 

(c) Required Reports 

(d) Interpreters for the Deaf

5.19.2 Federal Statutory Privileges 

(a) Impact on Massachusetts Law

5.19.3 Tax Returns 

(a) State Tax Returns 

(b) Federal Tax Returns

5.20 PRIVILEGES CONSIDERED AND REJECTED 

5.20.1 Doctor-Patient Privilege 

5.20.2 Public School Records 

5.20.3 Accountant-Client Privilege 

5.21 WAIVER 

5.21.1 Who Can Waive 

5.21.2 Conduct Constituting Waiver 

(a) Voluntary Disclosure 

(b) Unintentional Disclosure and Eavesdroppers 

(c) Preparing Witness or Refreshing Recollection 

(d) Placing Privileged Matter at Issue 

(e) Disqualification 

(f) Devices to Prevent Waiver

5.22 COMPELLED DISCLOSURE 

5.23 COMMENT UPON OR INFERENCE FROM CLAIM OR PRIVILEGE 

5.23.1 Criminal Cases 

5.23.2 Civil Cases 

5.23.3 Claims of Privilege Without Knowledge of Jury 

5.23.4 Instruction Against Adverse Inference

Chapter 6 
HEARSAY 
J.W. CARNEY, JR., ESQ. (1998) 
Carney & Bassil, Boston 
GILDA M. TUONI, ESQ. (1988, 1992, 1994, 1996) 
Boston 
6.1 DEFINING HEARSAY 

6.1.1 Assertive Statement or Conduct 

(a) Oral or Written Words 

(b) Nonverbal Conduct

6.1.2 Evidence Offered to Prove the Truth of the Matter Asserted Is Hearsay 

6.2 NONHEARSAY 

6.2.1 Prior Statements 

(a) Prior Inconsistent Statements 

(b) Prior Consistent Statements 

(c) Fresh Complaint Testimony 

(d) Prior Identifications

6.2.2 Admissions 

(a) Party’s Own Statement 

(b) Adoptive Admissions 

(c) Authorized Statements 

(d) Statements Within the Scope of Agency or Employment 

(e) Statement of Coconspirators 

(f) Implied Admissions 

6.3 EXCEPTIONS 

6.3.1 Situations in Which the Declarant’s Availability Is Immaterial 

(a) Spontaneous Exclamations and Excited Utterances 

(b) Present Sense Impressions 

(c) Past Recollection Recorded 

(d) Hospital Records 

(e) Other Expressions of Physical Condition 

(f) Business Records 

(g) Negative Records 

(h) Police Reports 

(i) Statements Reflecting State of Mind 

(j) Learned Treatises 

(k) Guilty Pleas

6.3.2 Declarant Must Be Unavailable 

(a) Dying Declarations 

(b) Declaration of a Deceased Person 

(c) Statements and Declarations Against Interest 

(d) Child’s Statement of Sexual Abuse 

(e) Prior Testimony

6.3.3 Federal Innominate Exception

Chapter 7 
EXPERT TESTIMONY 
L. JEFFREY MEEHAN, ESQ. 
Doherty, Wallace, Pillsbury and Murphy, PC, Springfield 
7.1 INTRODUCTION 

7.2 ADMISSIBILITY ISSUES 

7.2.1 Special Knowledge 

7.2.2 Relevance 

7.2.3 Weight 

7.2.4 Trial Court’s Discretion 

7.2.5 Administrative Bodies and Tribunals 

7.3 AREAS INVOLVING EXPERT TESTIMONY 

7.3.1 Products Liability 

7.3.2 Medical Malpractice 

7.3.3 Legal Malpractice 

7.3.4 Environmental Torts 

7.3.5 Scientific Methods of Discovery 

(a) New Science or Technology 

(b) Advancements in Established Science or Technology

7.3.6 Examples of Other Admissible Subjects for Expert Testimony 

7.3.7 Documentary Evidence 

7.4 QUALIFICATION OF EXPERT WITNESSES 

7.4.1 Trial Court’s Discretion 

7.4.2 Criteria for Qualification 

(a) Prior Experience 

(b) Education

7.4.3 Scope of Qualification 

7.5 FOUNDATION FOR EXPERT TESTIMONY 

7.5.1 Underlying Facts 

7.5.2 Absence or Impairment of Firsthand Knowledge 

7.5.3 Hypothetical Questions 

7.6 LIMITATIONS 

7.6.1 Hearsay 

7.6.2 Independent Judgment 

7.6.3 Speculation Versus Opinion 

7.6.4 "Ultimate Issue" 

7.7 METHOD OF PRESENTATION OF EXPERT TESTIMONY 

7.8 EFFECT OF EXPERT TESTIMONY 

7.8.1 On Issue of Causation 

7.8.2 Not Binding 

7.9 IMPEACHMENT OF EXPERT WITNESSES 

7.9.1 Contingency Fees 

7.10 DISCLOSURE OF EXPERT WITNESS’S OPINION 

7.11 SANCTIONS REGARDING EXPERTS 

7.12 FORM OF EXPERT’S TESTIMONY

Chapter 8 
UNAVAILABLE WITNESSES 
HON. PATTI B. SARIS (1998) 
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Hamel, Waxler, Allen & Collins, PC, New Bedford 
8.1 INTRODUCTION 

8.2 EFFORTS TO BRING THE WITNESS TO COURT 

8.2.1 Civil Proceedings 

8.2.2 Criminal Proceedings 

(a) Summoning In-State Witness 

(b) Summoning Out-of-State Witness 

(c) The Right to Confrontation

8.3 HEARING ON UNAVAILABILITY 

8.3.1 Definition of Unavailability 

8.3.2 Burden of Proof 

8.3.3 Evidence at Hearing 

8.3.4 Deceased Witnesses 

8.3.5 Insane or Mentally Ill Witnesses 

8.3.6 Physically Incapacitated Witnesses 

8.3.7 Witness Claims Privilege 

8.3.8 Witness Refusal to Testify 

8.3.9 Witness Has Memory Loss 

8.3.10 Witness Absent in Spite of Proponent’s Efforts 

8.4 ALTERNATIVE EVIDENCE WHEN THE WITNESS IS UNAVAILABLE 

8.4.1 Prior Testimony 

(a) Oath 

(b) Same Parties 

(c) Material Reproduction of Prior Testimony 

(d) Cross-Examination

8.4.2 Statements Against Interest 

(a) Pecuniary or Proprietary Interest 

(b) Firsthand Knowledge 

(c) Penal Interest

8.4.3 Dying Declarations 

8.4.4 Declaration of Pedigree 

8.4.5 Declaration of a Deceased Person

Chapter 9 
REAL EVIDENCE 
J.W. CARNEY, JR., ESQ. (1998) 
Carney & Bassil, Boston 
TINA M. TRAFICANTI, ESQ. (1988, 1990, 1992, 1996) 
Sugarman, Rogers, Barshak & Cohen, PC, Boston 
9.1 INTRODUCTION 

9.2 ADMISSIBILITY 

9.2.1 Best Evidence Rule Inapplicable 

9.2.2 Authentication or Identification 

(a) Inherent Uniqueness 

(b) Acquired Uniqueness 

(c) Lack of Uniqueness

9.2.3 Relevance 

(a) Direct or Circumstantial Evidence 

(b) Trial Court’s Discretion 

(c) Object Similar but Not Identical

9.2.4 Change in Condition Affects Weight, Not Admissibility, of Evidence 

9.2.5 Prejudicial Impact 

9.2.6 Balance Struck in Favor of Admission 

9.3 REAL EVIDENCE: SPECIAL CIRCUMSTANCES 

9.3.1 Exhibitions and Demonstrations 

(a) Exhibition of the Body or Body Part 

(b) Exhibition of Child in Paternity Suit 

(c) Subjective Demonstrations of Injury 

(d) Demonstration of Condition or Fact Within Peculiar Control of Witness 

(e) Demeanor 

(f) Practice Pointers

9.4 DEMONSTRATIVE EVIDENCE: SPECIAL CIRCUMSTANCES 

9.4.1 Photographs 

(a) In General 

(b) Authentication 

(c) Change in Condition Does Not Bar Admissibility 

(d) Admission Is Not a Matter of Discretion (After Verification) 

(e) Prejudicial Effect 

(f) "Chalks" 

(g) Practice Pointers

9.4.2 Films and Tapes 

(a) In General 

(b) Fair Representation 

(c) Technical Proof 

(d) Discretion of Court 

(e) Practice Pointers

9.4.3 Demonstrations and Experiments 

(a) In General 

(b) Sworn Witness May Demonstrate Manner in Which Events Occurred 

(c) Within Trial Court’s Discretion 

(d) Foundation Requirements 

(e) Demonstrational Experiments May Be Introduced for a Limited Purpose 

(f) Out-of-Court Experiments

9.5 VIEWS 

9.5.1 Purpose 

9.5.2 Statutory Authority 

9.5.3 Discretion of the Trial Court 

9.5.4 Views as a Matter of Right 

9.5.5 Procedures for Taking a View 

(a) Presence of Parties or Counsel

9.5.6 Discretion of Trial Court Regarding Specific Conditions of Views 

9.5.7 Curative Instructions 

9.5.8 Unauthorized View by Jury 

9.5.9 Evidentiary Value of Views—A View Is Not Evidence

Chapter 10 
DOCUMENTARY EVIDENCE 
DARRAGH K. KASAKOFF, ESQ. 
Seder & Chandler, Worcester 
10.1 INTRODUCTION 

10.2 AUTHENTICATION 

10.2.1 Handwriting and Signature 

(a) Signature 

(b) Nonexpert Opinion Evidence 

(c) Expert Opinion Evidence 

(d) Standard for Comparison

10.2.2 Distinctive Characteristics 

10.2.3 Ancient Documents 

10.2.4 Production by Custodian 

10.2.5 Seals and Certifications 

(a) Official Records 

(b) Negative Records 

(c) Official Publications 

(d) Nonofficial Records

10.3 BEST EVIDENCE 

10.3.1 General Application 

10.3.2 Trial Court Decides Admissibility 

10.3.3 Good Cause Requirement 

10.4 INTRODUCING THE DOCUMENT 

10.5 HEARSAY 

10.5.1 Nonhearsay 

(a) Judicial Admissions 

(b) Nonjudicial Admissions

10.5.2 Hearsay Exceptions 

(a) Statutes and Court Rules 

(b) Business Records 

(c) Hospital and Medical Records

10.5.3 Reports of Public Agencies

Chapter 11 
IMPEACHMENT 
J.W. CARNEY, JR., ESQ. (1996, 1998) 
Carney & Bassil, Boston 
JOHN E. FENTON, JR. (1988, 1990, 1992, 1994) 
Dean, Suffolk University Law School 
11.1 INTRODUCTION 

11.2 PROOF OF BAD CHARACTER 

11.2.1 Reputation and Character Evidence 

(a) Reputation in the Community of Residence Admissible 

(b) Reputation in Work or Business Admissible 

(c) Reputation in School Admissible 

(d) Limitations

11.2.2 Prior Convictions 

(a) Admissible Offenses 

(b) Admissible Adjudications 

(c) Inadmissible Adjudications 

(d) Time Limitations 

(e) Must Show Representation by Counsel or Waiver 

(f) Defendant as Witness in a Criminal Case 

(g) Discretion of the Trial Judge 

(h) Proof of Conviction 

(i) No Further Inquiry Permissible 

(j) Rebuttal

11.3 PROOF OF BIAS 

11.3.1 Cross-Examination to Show Bias 

(a) Absolute Right 

(b) Discretion of Trial Court 

(c) Permissible Subject Matter 

(d) Refusal to Allow Cross-Examination Constitutes a Reversible Error

11.4 PROOF OF PRIOR INCONSISTENT STATEMENTS 

11.4.1 Admissibility Limited to Credibility 

11.4.2 Form of Inconsistent Statement 

(a) Testimony or Documentary Evidence 

(b) Conduct 

(c) Silence 

(d) Absence of Fact from Prior Statement 

(e) Memory

11.4.3 Impeachment Exception to the Exclusionary Rule 

11.4.4 Impeachment of One’s Own Witness 

11.4.5 Limitations 

(a) Probative Value

11.4.6 Polygraph Evidence 

11.5 CONTRADICTION OF ANOTHER WITNESS 

11.6 PROOF OF IMPAIRED TESTIMONIAL FACULTIES 

11.6.1 Mental Impairment 

11.6.2 Drug Use 

11.6.3 Intoxication 

11.7 REHABILITATION 

11.7.1 Contradictory or Explanatory Evidence 

11.7.2 Proof of Good Character 

11.7.3 Proof of Prior Consistent Statements 

(a) Exceptions

11.7.4 Corroborating Evidence 

11.7.5 Discrediting the Impeaching Witness

